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PARLIAMENTARY DEVELOPMENTS 
JANUARY - MARCH 1959 


HE last three months of 1958 had shown a widespread 

collapse of parliamentary institutions all over the world. 

This pattern has not been carried forward into the first 
quarter of 1959, which has produced gains as well as losses for 
the adherents of the parliamentary idea; where there have 
been setbacks — as in Laos, Malta and Monaco — there have 
also been positive gains in Aden and Nepal, and the promise 
of further gains to come in Basutoland and Somaliland. 

That this promise should come to two countries in Africa 
is significant, because in these last few months it has been from 
Africa that the most dramatic news has come. January began 
with riots in the Belgian Congo; March saw riots in Nyasaland. 
In neither case could the event be described as a “‘parliament- 
ary development”’, but each draws attention to the background 
against which these developments must take place in the future, 
and each caused violent repercussions in the Parliaments in 
Brussels and London respectively. From Belgium, a parlia- 
mentary delegation was sent out to the Congo; in London, 
demands for a similar commission to go to Nyasaland were 
refused. 

Nyasaland is one of the three elements in the Central 
African Federation, the others being Northern and Southern 
Rhodesia. Southern Rhodesia has long been self-governing, but 
both the others are still British protectorates. In these circum- 
stances, the expulsion from Northern Rhodesia by the Federal 
Government of a member of the British House of Commons, 
whom they alleged to have been making inflammatory speeches, 
raised an interesting point: how could an M.P. be turned out 
of a country by the Federal Government, when the British 
Government and Parliament retained responsibility for the 
country in question ? The answers given were that immigration 
is one of the matters that had been placed within the powers 
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of the Federal Government at the time when the Federation 
had been set up; and that, in any case, since the member was 
engaged in private journalistic activity, he could therefore not 
be said to be present there in his capacity as a member, nor 
as a representative from Westminster. 

On 4th January, British citizens in Aden went to the polls 
to elect twelve members of a new Legislative Assembly, where, 
for the first time, elected members would be in the majority. 
Although the new Constitution was thought to be in some 
respects a liberal one, objection was taken to the fact that the 
large number of Yemenis who live there were not allowed to 
vote, not being Commonwealth citizens. As a result, the trades 
unions and the Arab nationalists boycotted the election, and 
a poll of only 27 per cent was recorded. The new Legislative 
Council met for the first time on 26th January. In mid- 
February, the Colonial Secretary inaugurated a new Federa- 
tion, comprised of the six states in the Western Aden Protec- 
torate; there was however, at this stage, no mention of any 
advance towards elections and government by the people. 

Two of the régimes in the Middle East, which had estab- 
lished themselves by coups d’etat in 1958, found themselves 
running into trouble. In Iraq, Brigadier Kassem, still appar- 
ently trying to evade the clutches of both Russia and the 
U.A.R., had to deal with a revolt. In Sudan, General Abboud 
came under pressure from the army, and had to re-form his 
Supreme Military Council. In neither country did these events 
appear to bring any nearer the return of democratic forms. 

The step forward in Aden was reflected by the promise of 
another advance on the shores of the Gulf of Aden. This was 
in British Somaliland. Somalia, the former Italian Somaliland, 
is now under United Nations trusteeship, and has been 
promised independence in 1960. In order to keep step, it was 
announced on gth February that British Somaliland would 
also become independent in that year. By the end of 1960 there 
would be an elected unofficial majority in the Legislative 
Council, and unofficial members would be included in the 
Executive Council. These Councils had only been set up in the 
first place in May 1957, and at present consist of nominated 
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members; so the plan for independence must be looked on as 
something of a gamble. With the announcement came the 
promise that, if the new elected Council wished to see closer 
ties with independent Somalia, the British Government would 
arrange the negotiations. 

A new Constitution for Basutoland, which is a British pro- 
tectorate wholly surrounded by the Union of South Africa, 
was published on 21st January. Within six months, Africans 
and Europeans, voting from a common electoral roll, would 
help to set up a new Basutoland National Council; half of the 
eighty members of this Council would in fact be elected in this 
way. Of the others, twenty-six would be officials and fourteen 
would be nominated by the Paramount Chief. Certain powers, 
including defence and foreign affairs, are to be reserved to the 
High Commissioner, but the elected members of the Council 
are to have the right to initiate legislation. 

In February, a deputation from the British House of 
Commons travelled to Ghana to present to the National 
Assembly there a Speaker’s Chair. At the end of the ceremony, 
the Prime Minister of Ghana and some of his ministerial 
colleagues left their places on the Government benches and 
placed the Chair in position; they then gently lifted the Speaker 
into the Chair, an action resembling the old House of Com- 
mons procedure on the election of a new Speaker. Yet this 
allegiance to the old forms of their mother Parliament seems 
in marked contrast to some of the other news that came in 
these months from Accra, where Opposition members of Parlia- 
ment were still being held in prison without trial. 

Other news from West Africa was that four former French 
colonies— Dahomey, Upper Volta, Sudan and Senegal — agreed 
on 17th January to form a new unit, the Mali Federation. 
They would have a common Government, Assembly and 
judiciary, and other self-governing African states were invited 
to join. 

In the Mediterranean, there was a profit and a loss; good 
news from Cyprus, bad from Malta. The state of emergency 
that had existed for four years in Cyprus was at last coming 
to an end, and there was hope that power would be transferred 
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within a year to an independent republic. Talks which had 
begun between Greek and Turkish Ministers in Zurich cul- 
minated in their visit to London with proposals that proved 
acceptable to the British Government. An agreement was 
initialled on 19th February by Mr. Macmillan, Mr. Karamanlis 
and Mr. Menderes in the hospital to which the Turkish Prime 
Minister had been taken after his tragic air crash. Shortly 
afterwards, the proposed Constitution for the new island 
republic was published. It posited a Greek President and a 
Turkish Vice-President, both popularly elected. Each would 
be able to exercise a veto over legislation passed by the new 
House of Representatives, which also would be popularly 
elected, and would be composed in the proportions of seven 
Greeks to three Turks. The same proportions would be 
observed in the Council of ten Ministers, in whose hands would 
rest executive power. The police force and civil service were 
to be divided in the seven:three ratio, but the army was to 
contain six Greeks to four Turks. Thus, after the bloodshed of 
this long-drawn-out quarrel, all three sides have given up the 
major principles on which they had made their stand. The 
British have relinquished sovereignty (except over the bases 
which they will retain), the Greeks have abandoned the union 
with Greece that they had so long clamoured for, the Turks 
have given up their claim to partition. It is hardly surprising 
that the agreement should have been greeted so unenthusiastic- 
ally in the three countries subscribing to it. Perhaps for that 
very reason it stands all the greater chance of success. 

But, if there was advance in Cyprus, there was retrogression 
in Malta. After a trial of strength between the Maltese political 
leaders and the British administration, government was 
removed from the hands of the popularly-elected Council and 
placed directly in the hands of the Governor. Legislation to 
confirm these new arrangements passed through the Parlia- 
ment at Westminster, and received the Royal Assent on 19th 
February. The possibility of large-scale disobedience in the 
island was in all minds, just at the time that it was hoped that 
the lessons of Cyprus had been learned. 

1958 had seen the extinction of the French Fourth Republic. 
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On 8th January 1959 General de Gaulle became the first 
President of the Fifth Republic; “Le premier des Francais est 
désormais le premier en France”, said the retiring President. The 
General’s successor as Prime Minister — who was styled Pre}nier 
Ministre, and not, as hitherto, Président du Conseil — was 


M. Debré, who was expected to follow a strictly Gaullist line. 


A few weeks later, the dictatorial powers which had been 
temporarily granted to the Government by the new Constitu- 
tion came to an end. In that time over 300 decrees and 
ordinances had been made, some of which had effected major 
reforms. The Observer stated that they had changed “the 
Parliamentary electoral system (thus eliminating the large 
Communist bloc in the National Assembly), defence and 
national service, education, judicial organization, housing, 
rents, local administration, motor-car insurance, the salaries 
of members of Parliament . . . etc. The special powers enabled 
the Government to pass the 1959 Budget without reference to 
Parliament, and introduce the mass of financial and economic 
measures, including devaluation and the liberalization of the 
franc, which made up General de Gaulle’s ‘truth and severity’ 
programme.” Included among these decrees was a defence 
reform, under which the Government is allowed, in circum- 
stances not clearly defined, to carry out partial mobilization 
without any question of parliamentary approval. 

It is clear that many of these reforms were overdue, and 
they will enable the Fifth Republic to start life with a cleaner 
slate than did the Fourth Republic. But, said the same article, 
“It will probably take years for the French people to realize 
just how profoundly their lives have been changed” by these 
decrees. Indeed, the legislative process has been so rapid that 
M. Mollet, in resigning from the General’s Government, 
averred that even members of the Government had not had 
time to examine the proposals before they were passed into 
law. Yet if the changes in the local government election system 
were designed — as on the surface they seemed to be — to 
inflict further defeats on the Communists in the March local 
elections, they were hardly a success. For these elections showed 
that a considerable portion of the electorate, after their taste of 
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“yérité et sévérité’’, were hankering after the old days, and there 
were widespread left-wing successes. 

The suspension of the Constitution and the dissolution of 
the elected National Council: these are the routines of auto- 
cratic coups d’état, familiar from events in the Far and Middle 
East last year. On 29th January they occurred in the sophisti- 


| cated heart of Western Europe, when Prince Rainier seized 


absolute power in Monaco. The elected Council of thirty-six 
members was dissolved because, he said, it had “‘periodically 


| submitted me to real blackmail”. The immediate cause of his 
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displeasure had been its attempt to withhold money from him 
by refusing to approve the Budget. British newspapers showed 
a lack of high seriousness in their reporting of this affair. Almost 
with one accord they turned to consider how far this dramatic 
action could be ascribed to the whim or influence of Prince 
Rainer’s wife, Princess Grace — the former American film star, 
Grace Kelly. The Observer spoke up for all of them in a headline: 
Coup de Grace? 

Weight might have been lent to their theory of feminist 
influence by the fact that Prince Rainier, in emasculating the 
Council’s powers,announced that henceforward women were to 
be allowed to vote for it and be members of it. In this respect, 
his action could shine as a good example to Switzerland, where 
women do not yet have the vote. A referendum held there on 
ist February rejected the proposal that the time had come for 
women’s suffrage; the voters — nearly a million of them, and 
all of them men — divided two to one against the idea. How- 
ever, a study of the voting revealed that there was a growing 
acceptance of the idea that women could eventually be given 
the vote without automatically plunging the country into 
bankruptcy or moral decline. 

A feature of post-war Europe has been the comparative 
stability of Governments in Italy. Under the political genius 
of de Gasperi, it seemed that the country had accepted the 
proposition that Governments should be allowed time to work 
out their salvation. But recent events have clouded the glass a 
little. On 26th January, Sgr. Fanfani announced the fall of his 
six-month-old, left-centre coalition Government; splits in his 
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own Christian Democrat party, and in the Social Democrat 
party, had precipitated a crisis. The News Chronicle saw his 
resignation as “the end of all pretence at middle-of-the-road 
politics”; Italy now had to choose between Left and Right, 
But the prospect of a General Election, which seemed probable 


at the time, was averted — or, at the least, delayed — by the f 
formation of a right-wing Government under Sgr. Segni three | 


weeks later. It was then being said that on the new Prime 
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Minister’s ability to stay in power depended, very largely, i 


whether Italy’s system of government would work, or whether 
it would have to be replaced by a longer step to the Right, as 
that of her neighbour, France, had been. 

In Great Britain, parliamentary attention focussed for a 
little while on the constituency of Bournemouth, where the 
local executive of one of the political parties had disowned their 
candidate — the sitting member — because he had not always 
supported Government policy. A vital principle was at stake 
here: is it a member’s duty to vote always as his constituents 
wish, or must he follow his own conscience? A referendum was 
held in Bournemouth to see if constituents supported the execu- 
tive or the member; this was the first time such a thing had 
happened, and commentators pointed out a similarity in this 
procedure to the American system of primary clections. In the 
event, a small majority voted against the member, who will 
consequently not fight the seat at the next election. But the 
inconclusive nature of the voting could not be said to have 
settled the principle one way or the other; the Daily Telegraph 
said it could be interpreted as 3,762 votes against the member, 
and 3,671 against the executive. 

The long-awaited report of the Select Committee on Pro- 
cedure in the House of Commons! was published on 12th 
March. It proposed numerous detailed changes, especially in 
the fields of legislation and finance. It proposed, among many 
other things, that the Finance Bill should be committed, at 
least in part, to a Standing Committee; that, during major 
debates, an hour each day should be reserved for speeches of 


1 This report, together with the Society’s survey of suggested reforms, 
is the subject of a review article on page 239. 
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less than five minutes; that each member should only be 
entitled to ask two Parliamentary Questions a day, instead of 
three as hitherto. It rejected the idea of morning sittings, 
mechanical voting, proxy voting, and the institution of a 
specialist Committee on the Colonies. 

Memories of the events in S.E. Asia in the last months of 
1958 were revived in January when Laos followed the example 
of Pakistan, Burma and Siam, and suspended a Constitution 
which had been based on parliamentary democracy. The Prime 
Minister, Phoui Sananikone, obtained from the National 
Assembly a mandate to employ for a year the kind of sweeping 
powers that General de Gaulle had used in his first few months 
in office. He did so in the face of the grave situation brought 
about by the increasing strength of the Communists and the 
possibility of the army seizing power. The general election 
which was due this summer has been postponed, certainly until 
the end of the twelve-month period. Although nothing was said 
specifically about dissolving the Assembly, it seems clear that 
it was to have no say in events for the indefinite future. 

More encouraging was the news from Nepal. Here the 
absolute monarch, King Mahendra, presented his people with 
a new Constitution designed to limit his own powers and to 
introduce democracy. An election, based on universal adult 
suffrage, began in February and is to continue into April; 
870 candidates, and nine political parties, are fighting for 109 
seats. There are formidable difficulties of terrain and ignorance 
in a country where one of the constituencies contains Mount 
Everest and where the electorate is believed to be at least 
95 per cent illiterate. There were some forebodings at the fact 
that some of the potentially strongest parties are controlled and 
financed by factions of the Rana family, whose hereditary 
autocratic rule was only broken eight years ago by the King 
himself. Nevertheless, as the long-drawn-out election got under 
way, the Nepalese surprised the doubters by voting much more 
heavily than had been expected. 

In the Western Hemisphere, the new year had opened with 
the collapse of a dictatorship in Cuba. The sudden success of 
the rebel forces under the young Fidel Castro seemed at first a 
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promising portent for democracy. Castro was himself too young 
to become President, a post limited by the Constitution to men 
over thirty-five, but he nominated for the job Dr. Urrutia, who 
at once dismissed all governors, mayors and aldermen, and 
announced that elections would be held within eighteen 
months. Some of the goodwill which greeted the new régime 
was lost in the succeeding weeks, during which some highly- 
publicised trials took place, followed by reports of mass execu- 
tions. On 13th February the new Cabinet resigned and Fidel 
Castro himself became Prime Minister. 

One of the more bizarre happenings of the period was the 
seizure of power by the warriors of Grand River Country in 
Ontario, Canada. On 5th March, the six nations of Indian 
braves who had settled there last century declared themselves 
an independent country, which would henceforward deal only 
with Great Britain or, failing that, with the United Nations. 
The great powers were slow to recognise the new state, and 
were presumably waiting to hear from its chief, Mad Bear, 
how he proposed to govern — whether by Parliament or pow- 
wow. But, before this point could be cleared up, the Canadian 
Mounted Police successfully restored the status quo. 
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THE BRITISH CONSTITUTION IN 1958 
by P. A. BRomHEAD 


RINCE CHARLES was created Prince of Wales on 
Pz July. He had been three years old at the Queen’s 

accession to the throne but the Queen had waited, before 
making him Prince of Wales, until he was about nine-and-a- 
half. In this she had not followed the same course as Queen 
Victoria, the last monarch to have had as heir presumptive 
a very young son. Queen Victoria’s heir, the future King 
Edward VII, was born in 1841, when his mother was already 
Queen, and was made Prince of Wales when he was three 
weeks old. The new Prince of Wales soon made an informal 
visit to the Principality; his investiture at Carnarvon Castle is 
not expected to take place for some years. 

* * * 


Perhaps the most interesting constitutional innovation at 
home was the decision to allow the State Opening of Parlia- 
ment to be broadcast on 24th October. The whole of the 
ceremony in the Palace of Westminster, including the pro- 
cession to the Lords’ Chamber and the Speech from the 
Throne, was broadcast on television as well as sound, and it 
was also relayed to foreign countries. This was the first occasion 
on which any of the proceedings of the British Parliament had 
ever been broadcast; but it was made clear that this innovation 
was in respect of a great state occasion and implied no thought 
of broadcasting regular debates. 

The commentators took great care to explain that the 
Queen, in reading, according to custom, a Speech setting out 
her Government’s policy for the forthcoming session, was not 
thereby identifying herself in any partisan way with the policy 
outlined in the speech. Nevertheless, some contributors to some 
newspapers expressed misgivings lest the reading of the Speech 
by the Queen in person might lead to misinterpretations in the 
public mind. No real evidence in support of such misgivings 
has been produced. 
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Meanwhile, another innovation in the use of television had 


been made in February when, for the first time, by-election | 


candidates appeared before the cameras during a campaign. 
The initiative was taken by an independent television company 
during the campaign at Rochdale, which was arousing excep- 


tional public interest. After some initial doubts about the [| 


legality of this proceeding had been settled, the main political 
parties gave their consent. After the success of the first experi- 
ment at Rochdale, the B.B.C. soon followed suit and colla- 
borated in providing similar broadcasts during another 
by-election campaign, this time in the Kelvingrove division of 
Glasgow. 


* * * 
Amendments to the fabric of the British Constitution by 


statute are very rare; the year 1958 was remarkable for the | 


passing of the Life Peerages Act, whose main provision had 
been repeatedly proposed, without success, during the past 
hundred years. Its terms are very simple: it empowers the 
Crown to grant peerages for life, without limitation as to 
number, and to grant them to women as well as men. Heredi- 
tary peerages may still be granted as before, but it will not be 
surprising if they are in future granted rather sparingly; there 
were in fact only two in the Birthday Honours in June, 1958, 
and two in the New Year Honours for 1959. 

The Act makes no provision about conditions and occasions 
for the appointment of peers for life; in practice, during the 
remaining nine months of 1958 the grant of life peerages was 
kept separate from the ordinary half-yearly Honours lists. 
Fourteen life peers —- ten men and four women — were created 
under the terms of the Act during 1958, all on 24th July. Five 
of the men and one of the women had been recommended by 
the Prime Minister after consultation with the Leader of the 
Opposition. Of the five men, two were Labour members of the 
House of Commons, two were former members, and one was 4 
prominent trade union leader; the woman, Mrs. Barbara 
Wootton, was a University Professor. The life peers not recom- 
mended by the Opposition included two senior Conservative 
members of Parliament, a layman prominent in the affairs of 
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the Church of Scotland, a University Vice-Chancellor and a 
colonial civil servant who had been Governor of three different 
territories during the past thirteen years. Of the three women, 
one was a baroness in her own right, one was Chairman of the 
W.V.S., and one was a formér Chairman of the National Union 
of Conservative and Unionist Associations. 

It has often been observed that recipients of hereditary 
peerages, usually being men who have already earned great 
distinction in politics or some other aspect of the nation’s life, 
have in general entered the House of Lords when no longer 
young. This fact has sometimes been cited as one of the dis- 
advantages of the old system. Of the new life peers the four 
men from the Labour benches in the House of Commons were 
all aged between forty-seven and fifty-five; most of the others 
were aged about sixty. 

* * * 

Another innovation touching the fabric of the Constitution 
also concerned the House of Lords. Shortly before the Life 
Peerages Act received the Royal Assent the Upper House 
introduced a new Standing Order to allow peers to apply for 
leave of absence.! It begins by asserting that “Lords are to 
attend the sittings of the House or, if they cannot do so, obtain 
leave of absence, which the House may grant at pleasure’’. The 
duty to attend is defined rather loosely; a Lord “ought” to 
apply for leave of absence only if it is not his intention to attend 
“as often as he reasonably can”. A peer may apply for leave 
of absence “‘at any time during a Parliament either for. . . the 
remainder of the session . . . or for the remainder of the 
Parliament”. A Lord to whom leave of absence has been 
granted may apply to have the leave terminated; in this case 
his leave is to expire after three months or, if the House so 
direct, sooner. A Lord on leave “‘should not attend the sittings 
of the House”. No provision is made for the definition or 
enforcement of the duty not to attend while on leave; there is 
no formal obstacle to prevent a Lord on leave from sitting, 
speaking or voting. Lords on leave are not precluded from 
entering the precincts of the House. 

1 Lords Debs., (weekly edition) 24th April, 1958, cols. 1005-82. 
8 
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The actual operation of the system up to the end of 1958 
was described by Lord Home in a written reply on 15th 
December.? Letters had been sent to 331 Peers informing them 
of the arrangements and asking them whether they wished to 
apply for leave of absence. In the meantime seven of them had 
died and one, a bishop, had resigned. Of the remaining 323, 
eighty-nine had replied that they did not wish to apply for 
leave, 199 had applied for leave (sixty-four for the current 
session and 135 for the remainder of the Parliament), and 
thirty-five, having failed to reply, had been given leave. The 
number then on leave of absence was thus 234 out of the total 
membership of about 880. 

* * * 

Some changes were made in the machinery for the periodi- 
cal rearrangement of boundaries between parliamentary con- 
stituencies to take account of movements of population, 
Although there had been no serious complaints about the fair- 
ness of the procedure, many political organisers had complained 
of the inconvenience they had suffered through the frequency, 
and sometimes through the character, of recent redistribu- 
tions. A House of Commons (Redistribution of Seats) Bill was 
accordingly introduced; it received the Royal Assent on 14th 
May. Before drawing up the text of the Bill the Government 
had “thought it right in a matter of this constitutional import- 
ance to discuss the proposals it had in mind with the leaders of 
the other parties”’.? Substantial agreement had been reached 
at that stage, but there were some points of detail on which the 
Opposition was not satisfied. The Committee stage was debated 
for a whole sitting in the Commons, and the Opposition pressed 
two of its amendments to divisions. 

Under the terms of the Act the interval between general 
reviews of constituency boundaries is increased, so that it is 
now not less than ten or more than fifteen years, instead of 
three to seven years as before; and the four Boundary Com- 


1 Lords Debs. (weekly edition), 15th December, 1958, col. 318. 

? The English Commission, in its Report for 1954, had pointed out that 
it could work more easily and with less irritation to local feeling if it were 
given wider discretion in applying the rules. 

* H.C. Debs., 11th February, 1958, Col. 226. 
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missions are given wider discretion with regard to the number 
of voters to be included in each constituency. The new Act 
frees the Commissions from their old subservience to the 
“electoral quota”, and requires them to take account of the 
inconvenience and breaking of local ties which may result from 
boundary changes. There are still four commissions (one each 
for England, Wales, Scotland and Northern Ireland); each 
still has the Speaker as Chairman, and two members appointed 
by appropriate ministers,’ but the rest of their membership is 
changed. Each has a judge as Deputy-Chairman, and the 
Registrars-General for England, Wales, Scotland and Northern 
Ireland and the Director-General of Ordnance Survey and the 
Commissioner of Valuation in Northern Ireland cease to be 
members of their respective Commissions and become assessors 
instead. 
* * * 

An important precedent — not necessarily a good one — was 
established by the outcome of discussions between the Prime 
Minister and the Leader of the Opposition about the réle of 
the Opposition in relation to defence policy. To begin with, 
they considered a plan (which was advocated by some promi- 
nent Labour members) to set up a Committee of the House of 
Commons, to which secret information might be given by 
ministers. They agreed that such a committee “would not be 
appropriate to our parliamentary system”. Instead, the Prime 
Minister favoured the idea that there might be regular meet- 
ings of Privy Councillors, at which confidential matters might 
be disclosed. Mr. Gaitskell decided, however, that such an 
arrangement was not compatible with the fulfilment by the 
Opposition of their constitutional functions. In so deciding, he 
looked back to the experiment of 1949, when, after three 
meetings of this kind, Sir Winston Churchill, then Leader of 
the Opposition, had decided to discontinue them. The Prime 
Minister, for his part, thought that a formal arrangement about 
consultation might well have been valuable.?* 


1 The Government stated that ministers would make these appoint- 
ments only after consulting representatives of the Opposition, but the 
provision was not written into the Act. 

* H.C. Debs., 24th April 1958, Col. 1161. 
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In the top level administration of national defence some 
new changes, to supplement the changes which Mr. Macmillan 
had made in January, 1957,! were described in a White Paper 
published in July.? The post of Chief of Staff to the Minister 
of Defence, which had then been created, was now replaced 
by a new one entitled “Chief of the Defence Staff”. The holder 
of the new post was to be Chairman of the Chiefs of Staff 
Committee, which was to be collectively responsible to the 


Government for professional advice on strategy and military | 


operations. If at any time the Committee could not agree, the 
Chief of the Defence Staff was to tender advice and to report 
the divergent views of any individual Chief of Staff. Each of 
these had, however, a right of access to the Prime Minister and 
Minister of Defence. The Joint Planning Staff was responsible 
to the Chief of the Defence Staff. 

A Defence Board was established, with the Minister of 
Defence as its Chairman, together with the three Service 
Ministers, the Chiefs of Staff and the Permanent Secretary and 
Chief Scientist to the Ministry of Defence, for consultation on 
major matters of defence policy and on inter-service problems, 

At cabinet level, the White Paper gave details of the new 
structure of the Defence Committee of the Cabinet. With the 
Prime Minister as Chairman, it was to have as members the 
Ministers of Defence and Supply, the three Service Ministers, 
the Secretaries of State for Foreign Affairs, the Colonies, 
Commonwealth Relations and the Home Department, the 
Chancellor of the Exchequer and the Minister of Labour.* But 
the actual attendance at its meetings was to be flexible; the 
Prime Minister was to decide which of the members should 
attend each meeting, and other ministers might be invited to 
attend also when matters affecting their departments were to 
be discussed. Papers and minutes would be circulated to all 
members. The Chiefs of Staff would attend meetings of the 


1 Cf. Parliamentary Affairs, 1958, p. 134. 

® Central Organization for Defence, Gmnd. 476. Cf. H.C. Debs., 15th July 
1958, col. 1010. 

* This list differs a little from that published in 1946; it omits the Lord 
President and brings in the Home, Colonial and Commonwealth Secre- 
taries. 
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Defence Committee and might be invited to attend meetings 
of the full Cabinet.? 


* * K 


Mr. Peter Thorneycroft resigned as Chancellor of the 
Exchequer on 6th January, because he disagreed with the 
Government’s economic policy, and in particular believed that 
the Estimates of Expenditure for 1958-59 were too high. The 
Financial and Economic Secretaries to the Treasury resigned 
with him. The post of Economic Secretary was not at once 
filled, and on 23rd January Mr. Butler, in reply to a Question, 
told the House of Commons that, as the Paymaster-General 
would assist the Chancellor of the Exchequer in dealing with 
economic affairs, no new Economic Secretary would be 
appointed for the present. The office in fact remained unfilled 
for nine months, until 24th October. 

* * * 


Some new changes in the definition of British Nationality, 
as provided for under the British Nationality Act, 1948, were 
made necessary by the grant of independence to Ghana and 
by the creation of the Federation of Rhodesia and Nyasaland, 
whose Parliament had already passed a Citizenship Act. These 
changes were made by a new British Nationality Act passed by 
the United Kingdom Parliament. It received the Royal Assent 
on 20th February only three weeks after it had been given a 
second reading in the House of Commons. 

* * * 


On 3rd April, in a written reply to a Parliamentary 
Question,? a Foreign Office representative explained the 
current application of the powers granted to the Government 
by the terms of the Diplomatic Immunities Restriction Act, 
1955. The provision in the Act for the withdrawal of personal 
immunities, as a reciprocal measure for similar withdrawal of 
immunities from British representatives in certain countries, was 
at that time operative in relation to about five hundred persons. 


1 For a further discussion of these changes, cf. F. M. G. Willson, 
“Defence Organisation — 1958 Style” in Public Administration, Winter 
1958, pp. 385-90. 

* H.C. Debs., grd April 1958, col. 200. 
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The Administrative Tribunals and Inquiries Bill, first intro- 
duced by the Government in the House of Lords, received the 
Royal Assent on 1st April. The new Act implements many of 
the proposals of the Franks Committee,! but embodies the 
Government’s counter-proposal that there should be no 
separate Council for Scotland. Instead, the Act provides for a 
single Council on Tribunals for Great Britain, with a Scottish 
Committee which, though subordinate to the Council, will 
have the right, if the Council should not adopt a report from 
it, to make that report direct to the Secretary of State for 
Scotland. 

The Council has a general duty to review the Constitution 
and working of tribunals, and to report annually to the Lord 
Chancellor and the Secretary of State for Scotland, who may 
also ask the Council for advice on questions of procedure at 
inquiries — for example, as Mr. Butler explained in his second 
reading speech,? “whether inquiries or hearings should be held 
in public or not”. It may also on its own initiative report on 
particular matters. The first Schedule of the Act contains a 
list of the fifty categories of tribunals with which the Council 
is concerned. 

The Act transfers the responsibility for appointing the 
chairmen of tribunals from departmental ministers to the Lord 
Chancellor and Secretary of State for Scotland, and the con- 
sent of one of these two Ministers is made necessary for the 
dismissal of any tribunal member. Some tribunals must have 
legally-qualified chairmen. The Act also provides for appeal 
on a point of law from certain tribunals to the High Court and 
the Court of Session, and repeals certain restrictions on appeals 
from the Court of Session to the House of Lords. 

* * * 


In November, early in the new Session of Parliament, the 
Government took steps to do away with some of the surviving 
innovations made during the period of the war. Under the 
terms of an Order of 3rd November, the system of compulsory 
arbitration for industrial disputes, dating back to the early 


1 Cf. Parliamentary Affairs, 1958, P. 137. 
* H.C. Debs., grd July 1958, col. 1609. 
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days of the war, was to be brought to an end on rst March, 
1959, and with it the Industrial Disputes Tribunal ; the Govern- 
ment believed that this system was not in keeping with British 
institutions in normal times. 

* * * 


As a step towards the eventual termination of all regulatory 
powers still surviving from wartime conditions the Government 
also brought in an Emergency Powers Repeal Bill. The inten- 
tion was that by the end of 1964 such of the remaining powers 
exercised under Defence Regulations as were found to be per- 
manently necessary would be embodied in legislation. Mr. 
Erroll, in proposing the second reading of the Biil, claimed that 
it was “an exercise in constitutional propriety”. Mr. Gordon 
Walker, on behalf of the Opposition, saw the Government’s 
plan in another light, and claimed that “this attempt to bind 
the hands of a successor Government” was “unconstitutional”’.* 

* * * 


Letters written by M.P.s to ministers have come to have 
an ever greater importance as an ancillary part of the process 
whereby Parliament keeps a check on the working of the 
executive through the device of the Parliamentary Question. 
Ought such letters therefore to enjoy the protection of parlia- 
mentary privilege? On 8th July the House of Commons held 
a debate on the test case of Mr. Strauss’s letter to the 
Paymaster-General concerning certain practices of the London 
Electricity Board.* By now the Judicial Committee of the Privy 
Council (to which the question had been referred) had found 
that the House would not be acting in breach of the Parlia- 
mentary Privilege Act, 1770, if it treated the issue of a writ 
against a member as a breach of privilege, and the Committee 
of Privileges had made a report to the effect that Mr. Strauss’s 
letter should be regarded as “‘a proceeding in Parliament”’. 

Mr. Butler, as Leader of the House, moved to agree with 
the Report of the Committee of Privileges. At the end of the 
debate an amendment to this motion, moved by Mr. Herbert 

1H.C. Debs. (weekly edition), 12th November 1958, col. 415. Cf. 


Cmnd. 563. 


2 Ibid., Col. 427. ® Cf. Parliamentary Affairs, 1958, p. 137. 
5 3 
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Morrison, was carried by a very small majority, and the House 
resolved that Mr. Strauss’s letter to the Paymaster-General 
was not a proceeding in Parliament. By this vote it appeared to 
decide as a general principle that members’ letters to ministers 
ought not to enjoy the same protection of parliamentary 
privilege as words spoken in the House. 

The great interest taken in the question is indicated by the 
number of members who voted in the division, although there 
was a free vote.! The vote itself was remarkable for being 
genuinely ‘‘free’’ to an exceptional extent. Several ministers, 
including members of the Cabinet, voted on each side, and the 
Government Chief Whip voted against the motion moved by 
the Leader of the House. Members of the Shadow Cabinet also 
voted against each other. It is doubtful whether such a thing 
has been seen in either House of Parliament during the past 
twenty years. 

* * * 

For the first time a United Kingdom Prime Minister in 
office left the Kingdom for a long period during parliamentary 
sessions in order to visit Commonwealth countries. Mr. Mac- 
millan set off on 7th January for a six-weeks tour through India, 
Pakistan, Ceylon, Australia and New Zealand. Mr. Butler 
took charge of the Government during the Prime Minister’s 
absence, and presided at Cabinet meetings. Mr. Macmillan 
did not allow his plans for departure to be affected by the 
resignations of the Chancellor of the Exchequer and other Trea- 
sury Ministers on 6th January. The purpose of the tour was, 
he said, to make informal contacts, unofficial as well as official. 
He delivered some twenty major speeches, some of which were 
broadcast. On his return to London he spoke of his travels at 
a televised press conference. Soon after his return he went to 
Canada, where he addressed both Houses of the Dominion 
Parliament and attended a meeting of the Cabinet. 

During September a Commonwealth Trade and Economic 
Conference, of two weeks’ duration, was held in Canada. The 
United Kingdom was represented by three Ministers in the 


1 There were in fact three divisions in succession. On the first the voting 
was 218 to 213; on the others the numbers were a little smaller. 
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Cabinet — the Chancellor of the Exchequer, the President of 

the Board of Trade, and the Secretary of State for Common- 

wealth Relations — together with the Minister of State for the 

Colonies. The decision to hold the Conference had been made, 

on the proposal of the Canadian Prime Minister, at the 

Commonwealth Finance Ministers’ meeting of October, 1957. 
* * * 

In almost every colonial territory in the Commonwealth 
the topic of constitutional reform was discussed, and in most 
cases some progress was made. Besides the universal trend 
towards responsible government or independence, there was 
much evidence of a desire to strengthen links between neigh- 
bouring territories which had been separately administered in 
the past. Only a few developments of special interest can be 
mentioned here. 

The Federation of the British Carribean came into force 
on 3rd January, and Lord Hailes arrived in Trinidad to take 
up his post as Governor-General. A General Election was held 
throughout the Federation in March for the House of Repre- 
sentatives, and at its first meeting on 18th April the House 
elected Sir Grantley Adams, former Prime Minister of Barba- 
dos, as Prime Minister of the Federation. On his advice the 
Governor-General appointed ten other ministers to the Council 
of State, three (all without portfolio) from the Senate, and 
seven from the House of Representatives. On 22nd April the 
Federal Parliament was formally inaugurated with a Speech 
from the Throne, which was read by Princess Margaret as the 
Queen’s special representative. 

Progress towards fully democratic institutions was made in 
the constituent states of the Federation. In Barbados, although 
the full Executive Council, with the Governor in the Chair, 
may still be summoned at the request of the Governor or of the 
Prime Minister, a committee of ministers, commanding a 
majority in the Legislature and meeting without the Governor’s 
presence, inaugurated a system of cabinet government. In the 
Bahamas universal male suffrage was established and plural 
voting was restricted. The Cayman Islands and Turks and 
Caicos Islands Act, passed on 25th February, provided for 
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separate legislative Assemblies and separate administration for 
these groups of islands, which had formerly been dependencies 
of Jamaica. 

In South-east Asia the completion of the great reforms of 
the preceding years left a few supplementary points to be dealt 
with. Christmas Island in the Indian Ocean, which had been 
under the jurisdiction of the Straits Settlements since it was 
annexed by the British Government in 1888, was transferred, 
by agreement, to the Australian Commonwealth. The island 
(which is not to be confused with its namesake in the Pacific, 
where nuclear tests have been held) exports phosphates to 
Australia, the workers being mainly immigrants from Singa- 
pore. An Order-in-Council, made in December 1957, had 
detached the island from Singapore as from 1st January, 1958; 
the transfer to Australia was effected by Acts passed by the 
Australian and U.K. Parliaments. The U.K. Act, introduced 
in the Lords on 17th April, received the Royal Assent on 
14th May. 

Appeals to the Judicial Committee of the Privy Council 
from the Federation of Malaya were provided for by an agree- 
ment signed in the Malayan capital between the Head of State 
of the Federation and the U.K. High Commissioner.! The 
agreement was to be brought into operation by an Order-in- 
Council and by Malayan legislation. 


* * * 


PARLIAMENTARY AFFAIRS 


The Nigerian Constitutional Conference resumed its work 
and 1st October, 1961 was foreseen as the date on which the 
Federation would become independent. The Report of the 
Conference? recorded agreement on many matters, including 
provision for constitutional amendment,’ citizenship and diplo- 
matic representation abroad. The membership of the Northern 
Region House of Chiefs was defined, and that of the Eastern 
and Western Regional Houses of Assembly was to be increased. 

1 Cmnd. 383. * Cmnd. 569 

* The general principle is that an amendment requires a two-thirds 
majority in each House of the relevant (Regional or Federal) Legislature; 
some parts of the constitutions of the Regions are however “‘entrenched,” 


and cannot be changed save with the consent of the Federal Legislature 
(still with a two-thirds rule). 
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New reforms in the composition and function of the 
Executive Council of Sierra Leone were brought into effect in 
August. The Executive Council now consists of the Governor, 
a Premier and at least seven other ministers appointed by the 
Governor on the recommendation of the Premier, and chosen 
from among the members of the House of Representatives. The 
Governor is required to consult the Executive Council and to 
act on its advice, while keeping ultimate responsibility for order. 

* * * 


Elections of African and other members of Legislative 
Councils were held in Tanganyika, Uganda and Kenya - in 
each of which the Legislative Council has a fixed number of 
elected members of different races, besides nominated mem- 
bers. In Kenya a new Constitution was brought into operation 
by Order-in-Council on 5th April, but did not work altogether 
smoothly. Provision was made for appointment by the whole 
Council, voting freely and secretly, of twelve members, four 
African, four European, two Indian, one Asian Moslem and 
one Arab, for special seats; but the fourteen African members 
of the Council, including the six newly-elected by direct 
election, boycotted the nomination and election of Africans 
for these seats. When the new session of the Legislative Council 
was opened, the fourteen African members walked out during 
the Governor’s Speech. They were named by the Speaker and 
suspended for three days. 

Another reform in Kenya was the establishment of a 
Council of State, composed of a Chairman and ten members 
nominated by the Governor, none of them being members of 
the Legislative Council, which has the power, after a bill has 
been passed through the Legislature, to ask for its reservation 
for the Queen’s assent if it appears to discriminate against any 
particular community in Kenya. 

* * + 


In Southern Rhodesia an upheaval inside the ruling United 
Federal party (which had been formed shortly before) removed 
the Prime Minister from office. After the resignation of four 
ministers from the Government, the Southern Rhodesian 
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division of the party held a special congress, which deposed 
Mr. Garfield Todd, the Prime Minister, from the leadership 
of the party, and elected Sir Edgar Whitehead in his place. 
Mr. Todd submitted his resignation as Prime Minister, and 
Sir Edgar Whitehead accepted an invitation to form a govern- 
ment. As he had no seat in the Legislature he had to try to 
find one, and stood at a by-election, at which he was defeated. 
He thereupon asked for a dissolution of Parliament. At the 
General Election which followed, the United Federal party 
won seventeen of the thirty seats contested, and the Dominion 
party thirteen. Mr. Todd and six other members of the old 
legislature had, meanwhile, resigned from the United Federal 
party, and Mr. Todd and his supporters fought the election as 
the United Rhodesian party. This group put up candidates 
for twenty-three seats, but won none. It received fewer than 
5,000 of the 40,000 first preference votes cast. 

Proposals for constitutional change in Northern Rhodesia 
were put forward in a U.K. White Paper in August.! They 
differed a little from the Northern Rhodesian Government’s 
proposals of March. There is a common voters’ roll, to include 
persons who qualify by satisfying certain requirements as to 
income or education. In addition, people who satisfied lower 
requirements could be placed, for the time being, on a special 
roll, though the requirements for inclusion would in future be 
gradually raised.* The constituencies are so arranged that for 
fourteen of the twenty-two elected seats the total of special 
votes shall not count for more than one-third of the total of 
ordinary votes cast. Of the ten ministers, six were to be 
unofficial. Mr. Lennox-Boyd would not accept the Northern 
Rhodesian Government’s proposal that the constitutional 
instruments should provide for an allocation of ministerial 
posts on a racial basis, but it would for the present be an 


1 Cmnd. 530 

* The Northern Rhodesian Government had proposed that these 
qualifications should be raised at fixed intervals over a ten-year period. 
The new plan provided that they should be raised at each stage only if, 
by the date in question, the number of special voters in the territory as 
a whole should be not less than the number of ordinary voters in the 
territory as a whole. 
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instruction to the Governor that four of the six posts should 
be held by Europeans and two by Africans. 


* * * 


Discussions about the future government of Malta were 
attended with little success. On 21st April the Prime Minister, 
Mr. Mintoff, said in a broadcast that the British Government’s 
proposals were so objectionable that he no longer wanted to 
remain responsible for public peace and order. Two days later, 
while disorderly demonstrations were going on, he ordered the 
Commissioner of Police to withdraw all mounted police within 
three minutes. The Commissioner reported to the Governor, 
who countermanded the order, as this was a matter of public 
safety for which he, the Governor, was constitutionally respons- 
ible. Next day (24th April) the Prime Minister made an order 
for the dismissal of the Police Commissioner, but the Governor 
refused to sign it. The Prime Minister then resigned; the 
Governor-General asked the Queen to suspend Section II of 
the Royal instructions requiring him to act on the advice of 
Maltese ministers except in reserved fields, and this was done. 

- * * 


A plan for constitutional reforms in Cyprus! was put 
forward by the British Government in June, and on 23rd 
September the Governor announced that the plan would come 
into effect. The scheme provided for a Greek and Turkish 
House of Representatives, each to have legislative authority for 
communal affairs. Authority for internal administration out- 
side this sphere, except for internal security, was to be in the 
hands of a council under the Governor, with the representatives 
of the Governments of Greece and Turkey, and four Greek 
Cypriot and two Turkish Cypriot Ministers elected by the 
two communal Houses of Representatives. Defence and internal 
security were reserved to the Governor, acting after consulta- 
tion with the Governments of Greece and Turkey. The plan 
never operated, and has now been superseded by another. 


1 Cmnd, 455. 
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THE FRENCH CONSEIL D’ETAT 


by Brian CHAPMAN 


HE Conseil d’Etat is the most highly developed and 

powerful administrative court in Europe; and both by 

its success and by its technical jurisprudence it has been 
the pacemaker for other courts and for foreign jurists for several 
generations. It was set up by Napoleon in 1800, but its present 
organization and powers are based on an Ordinance of 1945, 
promulgated by the Provisional Government of General de 
Gaulle. 

It has two types of powers, both of which stem from its 
origins under Napoleon. It is the Government’s advisory body 
on legislation and law, and also the supreme administrative 
court of the country. 

Under the 1945 Ordinance, the Government is required to 
obtain the Conseil’s opinion on any bill it proposes to introduce 
in Parliament. In addition, a minister could ask the Conseil to 
draft a bill for him according to his specifications. There are 
no post-war examples of the Conseil d’Etat drafting a bill on its 
own account. On the other hand a minister quite often asks for 
the Vice-President of the Conseil to nominate a councillor to 
assist his ministry in preparing a bill; particularly where the 
bill involves legal technicalities. The Conseil d’Etat also took 
some part in drafting the Constitution of the Fifth Republic. 

The Conseil d’Etat has the right to call the Government’s 
attention to a field where legislation appears to be desirable. 
The Government does not, however, have to prepare a bill, 
nor does it have to submit the Conseil d’Etat’s proposal to 
Parliament. In fact this quasi-legislative power is unused. 
Intervention by the Conseil in the field of legislation would 

1 The history and work of the French Conseil d’ Etat has been treated in 
greater detail and in its broader European context in Dr. Chapman’s 


recently published book The Profession of Government, Allen & Unwin, 
London, 1959. 
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undoubtedly be resented by Parliament, and for this reason 
the Conseil has prudently decided not to exercise its legal 
faculty. There is no constitutional safeguard for the powers of 
the Conseil d’Etat, and if Parliament wished to trim its sails it 
could do so by simple Act of Parliament. 

The Conseil d’Etat must be consulted on all decrees or ordi- 
nances of general application, and on decrees, particularly 
important in the field of local government, known as décrets en 
Conseil d’Etat. In this field of administrative regulation the 
Government or minister must always consult the Conseil d’Etat, 
but only very rarely are they bound to obtain its positive 
approval; they need only prove that the text of the bill or 
regulation has been submitted. There are, however, good 
reasons why the Government and ministers cannot be too 
casual with the Conseil d’ Etat. In certain cases the latter does not 
simply suggest amendments to the text of a regulation, but in 
fact drafts a completely new proposal. The Government cannot 
then pick and choose between its own and the Conseil’s version, 
for the resulting compilation would not, as an entity, have ever 
been formally presented to the Conseil. The Government, there- 
fore, either has to take its own proposal as it stands, or adopt 
the Conseil’s version as it stands, or, finally, present a completely 
new draft to the Conseil. 

As far as proposed legislation is concerned, the Government 
can without difficulty disregard the Conseil’s advice. Once 
Parliament has adopted the text of a bill, and it has become 
law, every court in the country must apply it. Nevertheless, in 
the case of decrees, ordinances and regulations, the Conseil’s 
opinion, although (in most cases) only advisory, has consider- 
able force. For one of the sections of the Conseil d’ Etat may later 
have to deal with litigation arising out of these ordinances, 
regulations and decrees. If the Government or a minister 
refuses to accept the Conseil’s view that a clause is illegal or 
ultra vires or a violation of the law, he is fully entitled to issue 
the regulation in its original form; but a few months later 
people affected by the measures taken under that regulation 
or decree may begin litigation before the administrative courts 
for the annulment of the act on grounds of illegality. The 
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Conseil d’ Etat will then be called upon to judge, and the minister 
may find that his regulation or decree is formally held to be 
illegal, and null and void. It will be so not because the minister 
refused to take notice of the Conseil d’Etat’s opinion, but because 
of the inherent illegality of the measure — as defined by the 
Conseil. 

The importance of the consultative réle of the Conseil d’ Etat 
depends to a large extent on Parliament. If Parliament passes 
bills in strict detail the amount of discretion allowed to the 
Conseil d’Etat, as to the executive as a whole, is considerably 
reduced. But in no other country is delegated and subordinate 
legislation so closely controlled as it is by the Conseil d’Etat. Not 
only is it controlled from the point of view of legality, but also 
from the point of view of material content, since the Conseil 
d@’Etat can contest the utility or desirability of measures pro- 
posed. Moreover, the Conseil d’ Etat has, over the course of time, 
whittled down the number of cases it is prepared to recognize 
as actes de gouvernement, that is, which are outside the jurisdiction 
of any court but for which the Government (executive) claims 
arbitrary powers. 

This salutary work has been carried out by the Conseil d’ Etat 
in its second capacity of court of administrative justice. 

The Conseil d’Etat acts on certain occasions as court of first 
and last instance; on other occasions as a court of appeal from 
the decisions of the tribunaux administratifs and their counterpart 
in the overseas territories; and as final court of appeal, but only 
on points of law, from other bodies judging in the last instance. 
The principal bodies of this kind are the Cour des Comptes, the 
Conseil Supérieur de l’ Education Nationale, the Commission Centrale 
d’Aide Sociale, and the professional associations of doctors, 
architects, pharmacists, and so on, and the Conseil d’Etat is 
primarily concerned with the sentences of these bodies sitting 
as disciplinary courts. In fact it has full authority to receive 
appeals from any body which has a status in public or adminis- 
trative law. 

The Conseil d’ Etat is the court of first and last instance for a 
list of matters involving the public services contained in the 
decree of September, 1953: actions alleging excess of power or 
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ultra vires, cases concerning the personal situation of officials 
appointed to office by decree (that is, the highest officials), 
cases which cover the territorial jurisdiction of several tribunaux 
administratifs, matters beyond the competence of the adminis- 
trative courts in French overseas possessions, and litigation 
which arises from activities in non-French territory. All other 
cases involving the public services go to the tribunaux adminis- 
tratifs in the first instance, with appeal to the Conseil d’ Etat. 

In general the ordinary civil courts have no jurisdiction in 
cases involving public authorities, or between public authorities 
and private citizens when the operation of the public service 
is involved. This covers all matters regarding the operation of 
these services, their functioning and any consequence arising 
out of it, their contracts, and any other acts of public authority. 
There are, however, certain exceptions. 

In the first place the operations of the ordinary judiciary, 
including the work of the parquet, the examining magistrates, 
and the operational activity of the judicial police, are excluded 
from the jurisdiction of the Conseil d’Etat even though they are 
obviously part of the public service. 

Second, for historical reasons the ordinary judiciary has 
always been regarded as the appropriate court for dealing with 
cases involving the liberties of the subject. Thus repressive 
jurisdiction is a matter for the ordinary courts. But the ordinary 
judge cannot annul a measure, he can only refuse to apply it. 
It is for the Conseil d’Etat to decide whether or not the decision 
or regulation is illegal and to be annulled. 

Third, the ordinary courts are responsible for dealing with 
cases which arise out of administrative activity which is so 
gross an abuse of power — particularly in the use of physical 
force — that “it is manifestly impossible to regard it as the 
application of a law or a regulation” or “of a power normally 
regarded as inherent in the administration’”’. It is held that on 
these occasions the responsible official or administration has in 
fact left the field of public law altogether and has committed 
an offence of an ordinary civil or criminal nature. 

The same rule applies when an official in his official capacity 
commits an act which shows such gross negligence and so little 
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concern for the interests of his service, that he ceases to be 
protected by the general responsibility of a public authority to 
compensate third parties for the damage caused through the 
action of its agents. 

Another important field excluded from the jurisdiction of 
the Conseil d’Etat is the nationalized industries, even though 
they are regarded as in many ways public services. It is held 
that their operations have more in common with those of 
private industries and enterprises than with ordinary parts of 
the administration, and that for this reason they should operate 
according to civil and commercial law. 

Where it is not clear whether the administrative or the 
ordinary courts have jurisdiction, the matter is decided by a 
special court, the Tribunal des Conflits, composed of an equal 
number of judges from the Supreme Civil Court and council- 
lors from the Conseil d’Etat. Should there be a stalemate, which 
is very rare, the Minister of Justice takes the chair and has a 
casting vote, the only occasion he does so. 

The Conseil d’Etat has created two types of administrative 
suit. The first is an action for the annulment of an administra- 
tive act or decision on grounds of illegality; the second is an 
action inviting the court to recognize the existence of a sub- 
jective right which the administration has damaged, and to 
obtain redress. In a sense both these actions are the creation of 
the Conseil d’Etat, which has built up a whole concept of the 
liability of public authorities for damage almost entirely on 
“the general principles of law’. And the general principles of 
law are what the Conseil d’Etat says they are. 

The action for the annulment of an administrative act can 
be brought against decree laws, regulations and ordinances of 

‘general application, as well as against individual orders and 
decisions taken by administrative authorities — ministers, 
prefects, mayors. The action is not possible against laws, the 
judgements of ordinary civil and criminal courts, actes de 
gouvernement, and contractual acts which may be attacked by 
way of an action for damages. The only serious loophole in its 
jurisdiction in the past was the acte de gouvernement. The French 
administration, like any other civil service, was ready to use 
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the argument of “public policy” or “the public interest” to 
escape from the control of the Conseil d’Etat. Since the Conseil 
d@’Etat has presistently reduced the number of matters which 
are immune from jurisdiction on this ground, today the 
argument is only very rarely advanced. 

The method for beginning an action for annulment is very 
simple. It requires no more than two copies of the complaint, 
a copy of the contested decision, and an abstract of the legal 
arguments or factual details in support of the case. The plaintiff 
may use the services of one of the lawyers inscribed at the bar 
of the Conseil d’Etat, but he need not do so. The cost of the case 
is therefore very small, and even when a lawyer’s services are 
used, his fees are fixed by a scale of charges authorized by the 
Conseil d’ Etat itself and subject to its examination. 

The reasons which may be invoked in support of an action 
for annulment are, first, that the act was ultra vires; second, 
that the administration has failed to follow the prescribed 
procedure, ignored substantive requirements concerning the 
form the decision should take, or neglected necessary prior 
consultations; and third that the law has actually been broken. 

The most interesting examples show how the Conseil d’ Etat, 
while regarding its jurisdiction as being limited to ensuring the 
observance of the law, nevertheless imposes rules of conduct 
on the administration. Furthermore, it has frequently ruled 
that when the administration is legally entitled to exercise 
discretionary powers, the Conseil d’Etat has no power to over- 
turn that decision or substitute its own views. But through its 
own jurisprudence it has evolved methods of enquiring into the 
details of decision-taking. 

One of the ways in which it has achieved this position is 
by insisting that administrative decisions do not conflict with 
“the general principles of law”’, as it defines them. It holds, for 
instance, that the right of equality contained in the Declaration 
of 1789 means that it is illegal to impose heavier duties or 
burdens on one citizen than on another; or to discriminate 
between applicants for public office on grounds of political 
affiliation, colour, or religion. 

By the same token it insists that even discretionary decisions 
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must conform to the facts of the case. If a minister were to 
refuse a building licence on the grounds that building would 
spoil the particularly beautiful countryside in a protected area, 
it would be sufficient for the plaintiff to show that the area 
concerned was full of industrial properties successfully to con- 
test the minister’s decision before the Conseil d’Etat. Decisions 
which are based on facts or reasoning must be in conformity 
with the facts or reasons advanced. 

Clearly there are circumstances where the administration 
can be under no obligation to justify its use of discretionary 
power, and then a plaintiff’s success will partly depend on his 
ability to attack the decision from its weakest point. 

There is then one final course open to a plaintiff, which the 
Conseil d’Etat has developed to a point where not even the most 
discretionary power possessed by the administration can go 
unchallenged and unexamined. This is to base his case on the 
charge that there was détournement de pouvoir. This is the use of 
legal powers in proper form for purposes or reasons contrary 
to the spirit of the law or to the general principles of law. It 
can never be easy to provide documentary proof that this 
offence has been committed, but the Conseil d’Etat is prepared 
to deduce consequences from the facts of the case. For instance, 
the Conseil d’Etat has deduced détournement de pouvoir where a 
musical society was refused permission to give a concert on 
public property when in exactly similar circumstances the 
municipal band was given permission. There are many similar 
cases. The interesting development is that the Conseil d’Etat 
enquires into the reasons behind an essentially discretionary 
decision. It is coming close to the view that every administra- 
tive decision must be based on reasons, and that these reasons 
should be explicable to a body of highly trained men experi- 
enced in the practice of administration. Such a body is likely 
to give the fullest credit to a decision honestly arrived at, and 
to appreciate the margin of guesswork implicit in many of the 
most important administrative decisions. 

The second major action before the Conseil d’Etat is that to 
obtain recognition of a subjective right, and to obtain redress 
for the damage caused by administrative action. Here the 
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Conseil d’Etat acts like an ordinary civil court when judging 
actions for, for instance, breach of contract or damages. The 
Conseil d’Etat has gradually evolved its own doctrine of the 
responsibility and liability of the public services. The legisla- 
tive basis of its action for excés de pouvoir was, until 1945, very 
slender. But its doctrine of the responsibility of public authori- 
ties still has no legislative basis even to this day. It is entirely a 
creation of the Conseil d’ Etat. 

The point of departure was the famous decision by the 
Tribunal des Conflits in the Case of Blanco in 1873, which in 
effect recognized that the state may need extraordinary powers 
in order to perform its duties in the general public interest, but 
at the same time recognized that the citizen might reasonably 
demand redress for any special damages caused him which 
were not imposed on other private citizens. 

By 1938 the Conseil d’ Etat had so developed these two points 
that it abandoned its original position that only administrative 
acts were liable to cause damage, and maintained that even 
legislative acts, when they caused damage to one or a small 
selected group of citizens, could justify the award of damages. 
The Conseil d’Etat nevertheless continued to recognize certain 
limits to the responsibility of public authorities; it accepted, for 
example, that some public services, if they are to operate at all, 
must entail a certain unavoidable risk to others. 

Gradually, however, the Conseil d’ Etat has shifted its position 
further in favour of the private citizen, and it accepts now that 
in some cases, for instance in traffic accidents, there can be a 
presumption of fault, in which case the administration con- 
cerned should pay the damages. It has elaborated a distinction 
between faute personnelle and faute de service, and only in the 
second case would it award damages against the public service. 
If it found that the accident could not reasonably be imputed 
to the service, the plaintiff had to go to the civil courts and sue 
the official for damages as a private individual. It often 
happened, of course, that no damages could be extracted from 
the official who was simply not in a position to pay them. 
Whenever possible, therefore, a person damaged would sue the 
administration. 
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In view of the frequent injustice this caused, the Conseil 
d’Etat accepted, after 1919, that a public service could also be 
held liable for damage caused by a personal fault of its agent 
when in its service. And in 1949 it went a step further and 
accepted that it was possible to sue the public service whenever 
it could reasonably be held that its agent was on duty. 

This change in jurisprudence, while it afforded every pro- 
tection to the interests of the public, left the interests of the 
public service inadequately protected. A public service was 
not for instance, allowed to recoup the damages it had to pay 
from the official who had caused them. In 1949 this was partly 
remedied by the provision that where there is both a faute 
personnelle and a faute de service the courts can divide up the 
responsibility between the agent and the service and assess the 
proportion each must pay of the damages awarded. 

Finally, the Conseil d’Etat has recognized that the liability 
of a public service can be engaged even when there is no fault 
either on the part of the service or on the part of the agent. This 
question assumed particular importance as the result of the 
use of fire arms by the police. In circumstances where the use 
of fire arms was fully authorized, innocent by-standers might 
be killed or seriously injured; should the public service be held 
responsible for damages even though no fault was imputed to 
the police themselves? The Conseil d’Etat decided that persons 
who, through an administrative activity, suffered particular 
damage, which was not shared by any other significant group 
of people, could reasonably seek compensation for the damage 
suffered from the public authority concerned.! 

7 * * 


The observer is struck by two features of the Conseil d’ Etat. 
First, and it is a point of which the French themselves are 
particularly aware, there is still too long a time between the 
commencement of a case and the final verdict. The tribunaux 
administratifs were strengthened and given increased jurisdiction 
in 1953 to reduce this delay. At that time some cases had gone 

1 For the reasoning used by the Conseil d’ Etat, see the full report of the 


Government Commissioner before the Conseil in Letourneur and Méric; 
Conseil d’Etat et juridictions administratives. Paris, 1955. pp. 58, 138. 
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on for as long as four years. The vast amount of post-war litiga- 
tion had something to do with this delay, but even to-day there 
issome cause for concern. In fact all countries are faced with 
a dilemma: cheap justice or speedy justice. We have come 
down on one side of the fence, the French on the other. Short 
of a substantial increase in the number of councillors it is diffi- 
cult to see any way in which the Conseil can speed up its 
operations. And an increase in councillors is normally rejected 
on the grounds that dilution would lower the quality of the 
court, and that the number of councillors is fixed by law. 
Neither of these arguments seems really strong enough to 
justify a continuance of the existing delays. 

The second feature is rarely noticed by the lawyers in this 
country who are so anxious to bring the operations of the 
administration under the control of the legal profession (and 
have partly succeeded in doing so by means of the Franks 
Committee); it is that the great majority of councillors and 
mattres de requétes in the Conseil have had very considerable 
experience of administration themselves. They are not pro- 
fessional lawyers, and it is coincidental if they happen to have 
originally had a law degree. Up to a third of the councillors is 
drawn from high officials who have up to this point spent their 
entire career in administration, and it is rare for a career 
member of the Conseil d’Etat to pass his whole service within its 
walls. Members of the Conseil are to be found on detached 
service in all parts of the public service, frequently in the most 
strategic positions. There is a constant interchange of experience 
between the court and the administration. Whereas in this 
country public servants have gradually and unknowingly been 
evolving an ethic and a concept of service different (and in 
some ways opposed to) that of the judiciary and legal profes- 
sion, in France the intimate contact between public services 
and the Conseil d’ Etat has ensured that the administrative ethic 
of public service has prevailed over the legal ethics of private 
property, contract, and arbitrary executive power. 
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THE EARLY POLITICAL INFLUENCE OF 
QUEEN VICTORIA 1837-52 


by Joun P. MackinTosH 


HE political influence of Queen Victoria is still open to 
a surprising degree of discussion and difference of 
emphasis. The last of the nine volumes of selected letters 
was published in 1932 and subsequent work in the royal 
archives has not revealed any important omissions. Similarly 
the papers of Melbourne, Russell, Peel and Palmerston have 
been searched, and standard biographies state the main facts 
as each saw them. The problem is thus not one of evidence but 
of judgement. 
The starting point has always been Bagehot’s interpreta- 
tion. Leaving aside the dignified functions of the Crown, he 
divided its work into the formation, maintenance and dissolu- 


tion of a cabinet. In setting up a ministry, the Crown was not | 


required to take any important decisions if the Commons was 
divided into two parties and if these parties had established 
leaders. The Crown might have to select if there was no definite 
leader or if there were three or more parties, but on the whole, 
Bagehot felt that the politicians were more likely to make a 
wise choice than the Crown. Once a government had been 
formed, the monarch had the oft-quoted rights to be consulted, 
to encourage and to warn. The other powers of the Crown lay 
in granting a dissolution and in creating peers to overcome the 
veto of the Lords. Both were best exercised on the advice of 
the premier. Bagehot concluded that simply for the effective 
working of parliamentary government “royalty is not essential; 
that upon an average, it is not even in a high degree useful”. 

As more information became available, Bagehot’s analytic 
approach gave way to narrative studies and his conclusions 
were subjected to more and more criticism. Lytton Strachey’s 


1 W. Bagehot, The English Constitution, World’s Classics ed., 1928, p. 224. 
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biography was regarded as “debunking” because he drew a 
not altogether favourable picture of the personality of the 
Queen. But Strachey did not belittle royal influence in politics. 
He says that the famous Memorandum of 12th August, 1850! 
quoted by Lord John Russell when explaining the dismissal of 
Palmerston “was, in fact, a plain declaration that the Crown 
intended to act independently of the Prime Minister”’ and that 
it was accepted as such by Lord John and by the Commons.? 
Professor Laski, after reading the Letters, made the rather vague 
comments that the influence of the Monarch was “wide and 
pervasive” and that “no Prime Minister can... hope to go 
on his way regardless of the opinion of the Crown”’.® 

The one full length study is by Frank Hardie, and though 
dealing with the 1861-1901 period, he can make the surprising 
statement that if Prince Albert had lived for a further twenty 
years “‘it is possible to imagine a gradual Prussianization of 
the British constitution, and, finally, an open conflict between 
the Crown and the forces of Radicalism, led perhaps by Dilke 
and by Chamberlain”’.4 The most extreme claims are made by 
Roger Fulford in The Prince Consort when he says “the Prince 
enjoyed more political power and influence than any English 
sovereign since King Charles II’’.5 Fulford goes on to specify 
that the resignation of Palmerston “‘established the right of the 
Crown to dismiss an individual minister” and led to the 
“personal appointment by the Prince and the Queen of his 
successor’’.® 

Yet the standard histories of the nineteenth century seem 
to accept Bagehot’s view when they explain changes of Govern- 
ment policy in terms of political pressures and barely mention 
the wishes of the Crown. To criticize Bagehot by saying he 
ignored all the opportunities open to the monarch is to forget 
just how much can be encompassed by the rights “to be 
consulted, to encourage and to warn”. Bagehot had lived 


1 Letters of Queen Victoria, First Series, Vol. II, p. 314. 

* Lytton Strachey, Queen Victoria, 1921, p. 182. 

3H. Laski, The Crisis and the Constitution, p. 31. 

*F. Hardie, The Political Influence of Queen Victoria, 1935, p. 18. 
®R. Fulford, The Prince Consort, 1949, p. 116. 

* ibid., pp. 135-7. 
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through the period when the Queen was hissed as “Mrs, 
Melbourne” by Tory ladies, when Palmerston’s dismissal was 
attributed to royal opposition! and Prince Albert was bitterly 
attacked for being pro-Russian. He stated that “Prince Albert 
really did gain great power’”? and that “by years of discussion 
with ministry after ministry, the best plans of the wisest king 
would certainly be adopted”.? But he felt that all this was 
compatible with his conclusion that in the field of practical 
politics, the Crown fulfilled no essential function. 

On this question, despite a common fund of evidence, the 
debate is not closed — in part because the political and social 
attitudes of the commentators still affect their judgements. 
Liberals and men of the Left have been reluctant to argue that 
the Crown played an essential part even in the mid-nineteenth 
century (though much later, like Laski in 1931, some became 
alarmist about the extent of royal power). On the other hand 
men of the Establishment, however rigorous in their normal 
insistence on concrete evidence, seem to feel that British govern- 
ment must be different from that of any republic, and that 
there must be an intangible something contributed by the 
monarchy, even if this is not clearly revealed by the rough 
processes of historical analysis. 

With these differences of approach, the problem — to 
measure the degree of influence of one among a group of 
participants — lends itself to one-sided answers. When a number 
of persons have supported a line of action, it is tempting to 
suggest that the influence of the favoured one was decisive. 
(A classic example is the number of people who have claimed 
that they prevailed on George V to send for Baldwin rather 
than Curzon in 1923.) 

Bagehot’s great virtue is that he asks the right sort of 
question. His analysis is based on working out whether the 
system would have operated any differently without the Crown. 
The later historians tend to list the positive suggestions of 

1 Little has subsequently been added to the very full contemporary 
revelations in Parliament. Hansard’s Parliamentary Debates, Third Series, 
Vol. 119, pp. 87-115. 

*W. Bagehot, op. cit., p. 69. 
3 ibid., p. 72. 
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Queen Victoria and Prince Albert, point out that something 
similar happened and then conclude that they had “pervasive 
influence”. With all the evidence now available, it is possible 
to turn Bagehot’s question and ask: when did royal wishes 
make a positive difference to the conduct of the Government? 
What would have altered if the Crown’s initiative had been 
otherwise or absent ? 

The answer falls into two parts. It is best first to work out 
the broad limits within which the Crown was free to act, 
irrespective of the personality of the sovereign. The second part 
is to consider how far Queen Victoria, and later the composite 
figure of Queen and Prince Consort, made use of the field of 
action open to them. 

The factors which determine the scope of the Crown (or 
any other element) in our unwritten constitution are the basic 
conditions of politics. In this period a major item in settling 
these conditions was the Reform Act of 1832. Before it was 
passed, the Crown was able to exercise its influence on elections 
so that a favourable majority was returned. Thus the Crown 
could choose its ministers and maintain them in office. After 
1832, this royal power was gone. Seats directly open to royal 
nominees (never numerous) fell to about six. The nobility were 
no longer able to nominate numbers of members of the House 
of Commons, some sixty peers being left with a strong hold 
over a single constituency. The Reform Act was, too, both a 
symptom and a cause of the greater importance of issues in 
British politics. For all these reasons, as well as the extension 
of the franchise, members of the House of Commons had to 
spend a lot of money and fight hard for their seats. When 
elected, their conduct was closely watched by their constituents. 
As a result, the Crown could control very few elections, it 
could offer little that would tempt an M.P. to risk the wrath 
of his constituents, and ministers now owed their office not to 
royal support but to their hold over an intensely political 
assembly.! 

The limits on any course are often only discovered by trying 
to overstep them. The bounds on royal action in 1837 may have 

1N. Gash, Politics in the Age of Peel, passim. 
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been obscured by the youth of Queen Victoria and the careful 
guidance of Lord Melbourne. But the previous five years 
(curiously neglected by constitutional historians) provide 
excellent evidence. The views of William IV were formed long 
before 1832 and did not undergo any change. When William 
dismissed the Whig Administration in 1834 (and it was a dis- 
missal) and installed Sir Robert Peel, he sent the latter a 
lengthy memorandum to prove his consistency.? 

William believed that it was his task to choose the minister 
and, if necessary, to dismiss him. The state of the House of 
Commons and of the Lords had to be considered, as it was 
desirable that an administration would last, but the chief 
qualification for office was royal confidence. The King’s 
approval was necessary also for appointments to every post in 
the Ministry and for each item of legislation. 

Thus when Stanley resigned in May, 1834, William con- 
sidered changing his ministers but decided that Lord Grey had 
“established strong claims to his regard and confidence”’.? On 
the resignation of Grey in July he tried to effect a union of 
parties, and only when this failed was Melbourne entrusted 
with the task of forming a government. William was deter- 
mined to protect the Anglican Establishment in Ireland, and 
made it clear that by consenting to a commission of inquiry he 
had not pledged himself to permit the introduction of any 
legislation. When Melbourne went to consult the King on the 
replacement of Lord Althorp as leader of the House of 
Commons, William took advantage of the situation to dismiss 
the Government, basing his objections on the unsuitability of 
Lord John Russell as Althorp’s successor, on the dangers of an 
Irish policy he did not like, and on criticisms of the Chancellor, 
Lord Brougham.* 

After Sir Robert Peel’s Government had been repeatedly 
defeated in the Commons, and had resigned, William IV was 
forced to re-appoint Melbourne. He still hankered after a 


1 The Memoirs of Baron Stockmar, ed. Baron E. Von Stockmar, Vol. I, 


* ibid., pp. 325-30. Parker, Sir Robert Peel, Vol. II, pp. 252-6. 
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coalition but this was impossible. Melbourne demanded full 
royal confidence, and stated that “he can neither acquiesce in 
any general or particular exclusions, and that he must reserve 
to himself the power of recommending for employment any 
one of your Majesty’s subjects who is qualified by law to serve 
your Majesty”’. As the House of Commons had passed definite 
resolutions on the Irish Church, the Cabinet must be free to 
introduce similar bills. 

For the next two years William fulminated against “‘his 
servants”. Lord Gosford, departing for Canada, was told — 
“Mind me, my Lord, the Cabinet is not my Cabinet; they had 
better take care, or, by G—d! I will have them impeached.’”? 
There were outbursts when Lord Glenelg read his instructions 
to the Governor-General of Canada; for long periods no 
members of the Government were received at the Palace, and 
on public occasions the King harangued them on such subjects 
as the Militia and the Russian menace. In 1836 Melbourne 
suspected that there might be another attempt at dismissal,’ 
but matters remained as they were till William’s death in 
June, 1837. 

Thus the limits on royal power were made clear. The King 
could not change his ministers if they had a majority in the 
House of Commons and if this majority could maintain itself 
at a general election. By choosing a suitable moment for a 
dismissal and dissolution, the Crown might be able to keep its 
nominees in office, but only if public opinion had swung 
decidedly in their favour — and evidence of royal manipulation 
would be dangerous for both the King and his protégés. When 
a ministry had a sound basis of support and chose to insist on 
any appointments or measures, the King would have to con- 
sent. Although ministers talked the old language of “‘requiring 
the royal confidence”’, the most notorious lack of any such 
feeling did not impair their strength in the House of Commons. 
Indeed evidence of threats to the continuance of a Whig 


1 Lord Melbourne’s Papers, ed. Lloyd C. Sanders, pp. 274-5. 

* Lord Broughton, Recollections of a Long Life, excerpts printed in the 
Edinburgh Review, Vol. 133 (1871), pp. 319-20. 

* Lord Broughton, Recollections of a Long Life, Vol. V, p. 61. 
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Ministry did a good deal to keep its Irish and Radical supporters 
loyal in the division lobbies. 

But within these limits, the King could and did have a 
field of action open to him. William had to be informed on all 
matters and to be treated with respect. The monarchy as an 
institution commanded considerable reverence and the position 


would have been quite changed if he had been able to produce | 


evidence of disrespect on the part of the Whig ministers, 
William was always careful to explain that this was not the 
case. His open dislike of members of Melbourne’s Cabinet and 
of some of its measures meant that one of the moderating 
influences on the House of Lords did not operate. It is certain 
that the Lords would have gone on “bowling down bills like 
ninepins”! whatever the King’s attitude had been, but on 
some occasions he could have been of a little help to his 
ministers. 

By far the most important aspect of royal influence was the 
personal discomfort his resentment caused. Nowadays it is 
assumed that party leaders are prepared to take office but in 
this period there was much reluctance. The nobility had great 
positions in the state without becoming Cabinet ministers. 
After 1832 there was no flow of Government patronage to 
assure a solid core of support for “‘the First Lord of the Treasury 
for the time being”. The Leader in the Commons had to be 
ready night after night to defend Government policy against 
attacks from all angles without ever being sure of the result. 
In the Lords, Melbourne had to face a hostile majority of 100 
urged on by the phillipics of Brougham, the exhaustive critiques 
of Lyndhurst and the august silences of the Duke of Wellington. 
With a large income, a country house and good company as 
lures, it is not surprising that Grey, Althorp and Melbourne all 
longed for release. It is true that part of the exhaustion of the 
Whig leadership was due to the awareness of declining support, 
difficulties in the Commons and differences in the Cabinet, but 
the embarrassment of dealing with William IV was acute. 
Royal opposition might have the effect of making the ministers 


1C. C. F. Greville, Journal of the Reigns of King George IV and King 
William IV, ed. H. Reeve, Vol. III, p. 361. 
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stubborn, and Melbourne was much more determined to hold 
office after his dismissal in 1834 than before. But it could also 
wear them down and it was a factor when the Cabinet, in late 
1836 and early 1837, reviewed their position. 

Thus, after 1832, the activities of William IV put a minority 
Conservative Government in power for a few months but other- 
wise had no effect on internal or foreign policy. Renewed 
attempts to violate the conditions of politics would not have 
changed the history of the country, and would only have led 
to a further demonstration of the position of the monarchy. 
But the King still had a central réle in the machinery of 
government and his attitude had a profound effect on the 
atmosphere in which it was conducted. Where William created 
merely exasperation and exhaustion, a more astute monarch 
could use his information and position to exercise a degree of 
influence on matters which were not the subject of strong 
political feeling. 

With these possibilities open to her, Queen Victoria 
ascended the throne in June, 1837, and it is worth considering 
her capacity for the task and the advice she received. The 
Duchess of Kent had done little to prepare the Princess for her 
duties and Queen Victoria’s chief qualities were a liking for 
authority, great self-reliance, and determination. Without 
marked intelligence and with little understanding of the 
broader issues of politics, she had a tenacious memory, and 
soon knew the affairs of the other European courts as many 
Victorian matriarchs knew the detailed family histories of all 
their friends and relations. Policies were either right or wrong, 
white or black, but Queen Victoria’s judgement of them was 
greatly influenced by her personal opinion of the individuals 
concerned. 

Eager to be free from the oppressive control of her mother 
and Sir John Conroy, she rapidly learnt to rely completely on 
the entertaining and kindly Lord Melbourne. For both, the 
relationship was largely personal and Melbourne only in- 
structed her on how she should handle specific situations. He 
realized that the Queen would have to accept different govern- 
ments, but, with the old view that ministers were entitled to 
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royal confidence, Melbourne was not opposed to the Queen 
appearing as a Whig partisan while he was in office. The 
Bedchamber crisis gave Melbourne a fright, for it showed him 
how dangerous this partisanship could become, and he began 
thereafter to emphasize two-party government and the human 
qualities of some Conservatives. 

In 1840 Queen Victoria was married and by 1843, after 
the arrival of three children, the departure of Lord Melbourne 
and Baroness Lehzen, and the deepening of married happiness, 
Prince Albert became the dominant influence. Intelligent and 
painstaking, the Prince had originally sought the marriage as 
a suitable career. He had the kind of mind that works out 
positive suggestions, and from the mid-1840s he was producing 
plans for German Unification, reform of the Royal Household 
and the War Office, and general observations on the direction 
of home and foreign policy. The Prince Consort also saw that 
if the Queen was equally partial to each Ministry she would 
have no criteria for judgement, and from the first he pressed 
for an impartiality which would allow the Crown to express 
its opinions on a level transcending party conflict. In all this 
he was aided and encouraged by his old friend and adviser 
Baron Stockmar. Stockmar held that ‘“‘Constitutional Monarchy 
has since 1830 been constantly in danger of becoming a pure 
Ministerial Government”! which would leave power in the 
hands of a Prime Minister who was likely to give preference to 
party interests. The function of the Crown should be to act as 
a kind of premier above the conflict, investigating all problems, 
and urging the ministers along the right paths. On paper (as 
in the Memorandum on Palmerston’s conduct of 12th August, 
1850*) Stockmar never claimed for the Crown more than the 
right to be consulted and to approve, but his tone often 
suggested that the Sovereign was more likely to understand 
the national interest than the ministers, and this may have 
encouraged the Prince to delve into details and press his advice 
on the politicians. 


1 Sir Theodore Martin, Life of the Prince Consort, Vol. II, p. 546. The 
discussion extends from p. 545 to p. 557. 
# See above, p. 2. This was drafted by Stockmar. 
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It now remains to examine the way in which Queen 
Victoria (later aided by Prince Albert) used her attributes and 
opinions in the area of influence open to her in the early years 
of the reign. 

The most frequent assertion is that her accession gave Lord 
Melbourne’s Ministry a new lease of life. But the precise form 
of this aid is not always made clear. Obviously all dangers of 
a repetition of the dismissal of 1834 were now past. The life of 
the ministers was made a great deal easier in all personal deal- 
ings with the court. But some historians have gone further than 
this. M. G. Brock says that “the knowledge that the ministry 
possessed, or were likely to win, the sovereign’s confidence 
could be relied on to have a magnetic effect on . . . ‘indepen- 
dent’ and wavering M.P.s”.! Yet contemporary estimates of 
party strength in the House are very detailed and give no 
category of “supporters of the king’s government”.? The 
support for a Whig Ministry in the Commons had fluctuated 
under William IV — and continued to do so under Victoria — 
but not according to the degree of favour shown by the Crown. 
Party leaders and Whips based all their calculations on the 
political views of the members who were independent in the 
sense of being uncommitted to “thick or thin” party voting, 
but whose reactions depended on the issue in question and the 
outcome of the debate. It was indeed a feather in the cap of 
the Ministry that it had royal support, and this made it hard 
for ultra-Tories to suggest that the Government aimed at the 
destruction of Church and Constitution. But there is no 
evidence that it had any concrete effect on the distribution of 
political power. 

In the election of 1837 the Whigs made use of the Queen’s 
name in coining slogans, but the Radicals were crushed and 
the Whigs lost some sixteen seats. Professor Gash has estimated 
that both Government and Court influence could not affect 


1M. G. Brock, Politics at the Accession of Queen Victoria, History To-day, 


Vol. 33 ( 1{1953)) P 

le, Peo Lord John Russell, Vol. I, p. 282. On 15th August, 
_ S aoe told the Queen the election had returned 340 for the 
Government, 313 for the Opposition and five whose political views he 
could not ascertain. 
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the result in more than twelve seats and he believes the number 
was nearer six.? 

Queen Victoria’s partisanship did not, then, change the 
political balance in Parliament or in the country —it only 
altered those relationships under her personal control. But 
with the diffidence of Melbourne and the trouble William IV 
had been able to cause, this change of atmosphere was of great 
importance. As he came to enjoy his task of guiding the Queen, 
the Prime Minister acquired the strongest motives for staying 
in office and keeping his Cabinet together. Loss of popular 
support, differences between radicals and conservative Whigs 
and the obstacle of the Lords continued to erode the Govern- 
ment, but there now was a good reason for Melbourne to try 
and keep the Ministry going. 

The Bedchamber Crisis brings all these points up again. 
The Cabinet resigned because radicals had voted with the 
Conservatives and brought the majority down to five. Peel 
wanted a demonstration of royal confidence, but he expected 
that before long the existing House of Commons would defeat 
him and that he would have to ask for a dissolution.? His 
persistence over some of the Ladies seems pedantic when he 
did not anticipate any real political gain from such a demonstra- 
tion of confidence. The explanations again centre on Peel’s 
diffidence about taking office* backed by the conviction that 
such a step ought only to be taken with the genuine approval 
of the Crown. Queen Victoria both heightened this feeling by 
her adamant objections and restored the morale of the Whig 
Cabinet by her impassioned plea for aid. Thus many factors 
combined to make the situation one of such doubt and delicacy 
that the Queen’s determined stand could swing the balance. 

Positive arguments on foreign affairs began in 1840 when 
Queen Victoria and Prince Albert were alarmed by the French 
reaction to Palmerston’s near eastern policy, but these did not 
affect the Foreign Secretary while Melbourne worked to keep 
the Cabinet together. 


},, 2 N. Gash, op. cit., chapters 12 and 14. 

- 2C.S. Parker, Sir Robert Peel, Vol. II, p. 390. 
% ibid., pp. 387-8. 
“ Broughton, op. cit., Vol. V, p. 193. 
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In 1841, when there was a definite change in political 
fortunes and Peel had both a desire for office and a majority 
in the House, the transition was smoothly effected. It is signifi- 
cant that though Peel’s administration was responsible for 
much new legislation, and won the Queen’s personal con- 
fidence, there is no evidence of the Court being asked for its 
opinions nor did the Queen give any advice between 1841 and 
1845 except on a few minor matters. 

During the crisis over the Corn Laws, the Queen favoured 
free trade because of Albert’s positive adherence to the laws of 
political economy, and they both favoured Sir Robert Peel 
because of the genuine attachment they had formed for him. 
This was an early instance of Prince Albert’s view that the 
Crown should take its own stand on the long-term interests of 
the country irrespective of the Ministry of the day. The Queen 
did not conceal her opinions from Lord Stanley! and later Peel 
asked her to express the hope that Stanley might not oppose 
repeal.? Yet this had no effect, as the passions roused were too 
political to leave any scope for royal influence. 

When the Whigs returned to power under Lord John 
Russell in 1846, they found Queen Victoria and Prince Albert 
receiving ministers together and acting in complete harmony. 
The first problem for the Cabinet arose over the Spanish 
marriages. The Queen replied to a personal letter from the 
Queen of the French stating the British objections to French 
policy with quite devastating directness and simplicity —- an 
example of how she could use her royal contacts to convey the 
views of the Government in a singularly appropriate fashion. 

Yet even this co-operation on the Spanish marriages saw 
the beginning of the dispute with Lord Palmerston, which 
occupied so much of the Court’s energies between 1846 and 
1851. The features of the quarrel were very simple. For many 
years neither the Cabinet nor Parliament had taken any great 
interest in foreign policy unless, as in 1840, it might lead to 
trouble with a major power. In his long periods at the Foreign 
Office, Palmerston circulated despatches, but they were not 


1 Letters, Series I, Vol. II, p. 65. 
* ibid., p. 76. 
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closely studied by his colleagues and the replies had often gone 
before any questions could have been raised. Palmerston 
adopted a brusque and, at times, hectoring manner in his 
despatches which could cause great irritation in foreign courts, 

Unlike some ministers, the Queen and Prince Albert were 
genuinely interested in foreign affairs and they had family 
sources of information. As diplomacy was conducted in the 
name of the Crown, they rightly felt they should be consulted 
about both the tone and content of the despatches. The Queen 
had already complained at hearing little from Aberdeen. Her 
original grievances were that Palmerston either failed to send 
despatches or did not give her opportunity for comment. Then 
the dispute broadened to include Palmerston’s manner and 
his tendency to take sides in the political struggles in the various 
countries — behaviour which led to the expulsion of the British 
ambassador to Spain, Sir Henry Bulwer, in 1848. The same 
issues arose when Palmerston refused to express diplomatic 
regret at the manhandling of the Austrian general Haynau, 
and wanted to receive the Hungarian rebel, Kossuth. 

Disputes over policy only arose in the cases of Italy, where 
the Court failed to understand Palmerston’s objectives, and 
over Schleswig-Holstein where Albert was strongly biassed by 
his Prussian sympathies. Neither of these cases would have been 
of much inportance by themselves. 

So long as Palmerston had the support of the Cabinet, he 
was safe. The Ministry was weak and could not easily shed its 
foreign secretary. No matter how uncomfortable Lord John 
Russell became under the stream of complaints, while Palmers- 
ton went through the correct forms he could not be moved. 
Even when he failed to send despatches in time or consult the 
Queen before replying, elaborate schemes to reconstruct the 
Government broke down completely when Palmerston said he 
would not take another office. In August, 1850, the Court had 
to acknowledge complete defeat,! but Palmerston had to 
promise to go through the accepted procedure. 

When Lord John Russell finally dismissed Palmerston in 
December, 1851, there is no doubt that a major motive was his 

1 Letters, Series I, Vol. II, pp. 312-15. 
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weariness at having to act “as umpire between Windsor and 
Broadlands”’. Yet he had no real alternative, since Palmerston 
had directly flouted the decision of the Cabinet (in conversa- 
tion and in written despatches), and it was now a case of 
admitting that Palmerston could go his own way or asserting 
collective responsibility. The Court was not informed till after 
the decision was taken, and had Lord John and the Cabinet 
decided to overlook Palmerston’s actions, there would have 
been no change. 

The most curious suggestion connected with this episode is 
that the Court appointed the new Foreign Secretary.? The 
alternative to Palmerston had been Clarendon but in May, 
1850, Lord John Russell expressed reservations’ and in August 
Clarendon himself said he would not go to the Foreign Office.* 
In the event the Prime Minister and Cabinet both preferred 
Granville but agreed, for form’s sake, to make an offer to 
Clarendon, though the latter had already hinted that “nothing 
would be so disagreeable to him’”’.5 Granville was appointed. 

The break-up of Russell’s weak Cabinet produced several 
crises and a minority Conservative administration. All through 
1852, the politicians were discussing the possible combinations 
which could form a government. The Queen and Prince Albert 
had every motive for desiring a stable administration and 
worked hard to bring about a coalition of the Whigs and 
Peelites. But the decisive factors were the political and personal 
preferences of the men concerned. They had to work together 
in the Cabinet, and face the House of Commons, and though 
royal sympathy aided the process of consultation, it could not 
create cohesive forces if none existed.® 

No greater claims have been made for royal influence than 
those connected with the changes at the Foreign Office in 1851 
and with the formation of the Aberdeen coalition. Yet, as has 


1 Earl Russell, Recollections and Suggestions, p. 258. 

* See Fulford’s comments, p. 3 above. 

5 Letters, Series I, Vol. II, p. 289. 

*ibid., p. 311. 

5 ibid., p. 419. 

* See the discussion of this question” in C. H. Stuart, The Formation of 
the Coalition Cabinet of 1852, Trans. Royal Histoc. Soc., 5th Series, No. 4. 
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been argued, the Crown’s actions all fell within the limits open 
to it under the conditions created by the 1832 Reform, and, it 
may be added, within Bagehot’s description. What he did not 
realize was that with an independent and powerful House of 
Commons and a limited number of able men, Cabinets were 
hard to form and the task of leadership was often distasteful, 
Thus royal encouragement could play a large part in bringing 
men together, and might be decisive in persuading them to 
remain in or out of office. The right to be consulted placed 
the Crown in a strong position to advise and warn, and its 
encouragement or discouragement was so personal that there 
was a real incentive to conciliate, provided the political stand- 
ing of the Cabinet was not affected. 

By the late 1840s Queen Victoria and Prince Albert were 
making the fullest use of their powers, but though they did 
play a part (whose complexity merits detailed investigation) 
Bagehot was still correct in pointing out that it was not 
essential. If there had been no Crown to urge that “‘the king’s 
government must continue” (say in the event of a nonentity 
on the throne or a long minority) other motives, as simple as 
pride in Britain and the need to defend property and conduct 
foreign affairs, would have sufficed. The country would never 
have lacked an executive. The members and policies of the 
Cabinets would have had to be composed from the same 
materials, face the same parliaments and problems and be 
acceptable to the same public. 
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THE PARLIAMENTARY CHARITY 
COMMISSIONER 
by F. M. G. WILLson 


HE majority of Lord Nathan’s Committee on Charitable 

Trusts Law which reported in 1952 was of the opinion 

that all Charity Commissioners should be ineligible for 
seats in the House of Commons. The Government announced 
in July, 1955, that they concurred with this view, and laid 
down as their policy that the Home Secretary should be the 
representative of the Commissioners in Parliament and that 
he should be empowered “‘to approve rules and regulations 
made by the Charity Commissioners but . . . to give them 
general guidance only, not direction”.? We still await legisla- 
tion to put this policy into effect: when — and if — it comes, one 
of the minor curiosities of the British Constitution will dis- 
appear. The Parliamentary Charity Commissioner and the 
Second Church Estates Commissioner, who speaks for the 
Church Commissioners, are now the only M.P.s not being 
ministers who represent independent authorities in the House 
of Commons, though the Forestry Commission was similarly 
represented until 1945. 

The origins of the Charity Commission may be traced to 
the great Inquiry into the condition of the nation’s charitable 
endowments which lasted from 1819 to 1837 and was sustained 
by the energy of Lord Brougham. The post of Parliamentary 
Charity Commissioner has not such deep roots. It was a by- 
product of the campaign in the early 1850s for a Minister of 
Education, and of the interest of educational reformers in the 
future of charitable trusts. Some educationists not only wished 
to improve the efficiency of existing charities: they also wanted 
to transfer to educational uses endowments whose purposes 
they believed to be obsolete or socially undesirable. 

In 1852 Sir James Kay-Shuttleworth published a plan for 

1 Cmd. 8710. 2 Cmd. 9538. 
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“concurrent action” on education and charities. He wanted a 
Department of Education and a Department of Public Chari- 
ties, the latter to be staffed by “lawyers of great eminence”, to 
be set up alongside each other. Both were to be responsible to 
an Education and Charities Committee of the Privy Council. 
The chief members of that Committee were to be the Lord 
President, who would represent the Departments in the Lords, 
and a new Vice-President who was to have Cabinet rank and 
was to sit in the Commons.! 

The plan attracted the attention of Lord John Russell, who 
incorporated a modified version of it in his educational policy 
and in the first draft of the Charitable Trusts Bill of 1853. A 
Board of Public Charities comprising five ministers, three Privy 
Councillors and two barristers was to be appointed, and one 
of the three Privy Councillors was to be called the Vice- 
President. No provision for the payment of the Vice-President 
was included, but Russell offered to take the post himself with- 
out salary. The Board was to initiate the revision of the pur- 
poses of trusts, and Russell argued that such revision, being 
controversial, should be carried out with the support of the 
Government. In fact, the Board would have been a Govern- 
ment Department headed by a minister — its elaborate consti- 
tution was not unlike those of several Departments at that time. 

The House of Lords refused to accept the idea that a 
Government Department should supervise the administration 
of charitable trusts. The Bill was severely amended: the direct 
method of revising the purposes of charities was watered down 
into a somewhat innocuous procedure which has never been 
very successful, and the ministerial Board was replaced by a 
Charity Commission. It was to have four members, three of 
them paid and with judicial tenure of office, the fourth unpaid 
and with tenure only during pleasure. The judicial term was a 
concession to those who held that the supervision of charities 
should be the business of a non-political tribunal. The inclusion 

1 J. Kay-Shuttleworth: Public Education as affected by the Minutes of the 
Committee of the Privy Council from 1846 to 1852, p. 183; A Scheme for the 
general and local administration of Endowments, p. 7. See also Kay-Shuttleworth 


to Granville, 21.4.1856, PRO 30/29/23 Part 2. 
? Russell to Granville, 5.4.1853, PRO 30/22/11. 
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of the unpaid Commissioner was the last remnant of the 
original proposal for a Department with a representative in the 
House of Commons. Russell promised vaguely that the fourth 
Commissioner would be an M.P., but said nothing about what 
functions such an M.P. should perform. Nor was the House of 
Commons interested in the post, though an amendment provid- 
ing that all four Commissioners should be eligible for seats was 
discussed at some length. This reflected the hostility of the 
Commons to all independent boards — the unhappy experience 
of the Poor Law Commission was still fresh in the memories of 
members. . 

From 1853 to 1858 almost nobody was sure what the 
parliamentary member of the Charity Commission should do 
or who should have the job. The one man who had clear ideas 
about it was Kay-Shuttleworth. He begged to be appointed in 
1853, in 1856 and again in 1859, without success. He described 
at length to Earl Granville how he would use the position “as 
alink between the executive government and the Commission, 
so as to keep them (the Government) informed of its opera- 
tions, to consult them as to its policy and to enable them to 
give an impulse to its proceedings, without their having direct 
responsibility for all the details of its operations”. He would 
have the necessary freedom from the routine work which 
occupied the time of a minister to study the ‘facts arising under 
his observation in the charity administration. He would ascer- 
tain when the traditions of the Court of Chancery came into 
conflict with those remedial measures necessary to satisfy the 
wants of modern society. He would . . . devise expedients for 
such a development of the beneficial influence of the Commis- 
sion as would be most likely to obtain the sanction of Parlia- 
ment — to satisfy public opinion and to obtain the co-operation 
of the Trustees of Charities”. He boasted that with such an 
opportunity “to observe and influence” the Commission he 
could ‘fin ten years, with the support of the Government, 
accomplish as great an improvement in the Grammar and 
Endowed Schools as has been obtained by similar means in the 
elementary education of Great Britain”’.? 

1 Kay-Shuttleworth to Granville, 24.4.1856, PRO 30/29/23 Part 2. 
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Whatever Granville and his colleagues thought of this con- 
ception of the réle of the unpaid Commissioner they did not 
appoint its author to the post. Kay-Shuttleworth’s candidacy 
may have failed because he was not in Parliament. Russell 
thought in 1853 that he himself or “‘some other member of the 
Government” would probably take the post. The Prime 
Minister, Lord Aberdeen, felt that it should be held by a peer, 
though he admitted that he had ‘‘no very good reason” for so 
feeling. The first Parliamentary Commissioner was Sir George 
Grey, who held the job for eight months and then resigned on 
becoming Colonial Secretary. Then Russell took it for two 
years in the hope that he could help to “procure the appropria- 
tion of useless charities to purposes of education”. He was, 
however, in his own words, “not . . . a very active Commis- 
sioner”. The troubles of the Crimean War kept him away from 
educational matters until the summer of 1855, when he 
admitted to Granville that he did not even know whether he 
was still on the Charity Commission. Granville, as Lord 
President, had in fact been deputizing for him, but not very 
enthusiastically — he “never did any business’’ at the board. 
Having found himself still on the Commission, Lord John held 
on to the post. Shortly before he left the Palmerston Govern- 
ment in July 1855, he had promised the Commons that a Vice- 
President for Education would be appointed, and he received 
assurances from Granville that when that was done the 
question of “whether the Charity Board should not in some 
way be connected with the Education Department” would be 
considered.1 When the Government did propose the appoint- 
ment of a Vice-President in 1856, however, there was no 
suggestion of any connection with the Charity Commission. 
Soon after, Russell resigned, perhaps in disappointment. For 
the next two years the Chancellor of the Duchy of Lancaster, 
M. T. Baines, was Parliamentary Commissioner, but Lord 
Derby, on forming his Ministry in 1858, finally forged the link 
between the administration of education and charities by 


1See correspondence between Aberdeen, Granville, Grey, Kay- 
Shuttleworth and Russell in September 1853, August 1855 and April 
1856; PRO 30/22/11; 30/22/12; 30/29/18; 30/29/19; 30/29/23 Part 2. 
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placing the Vice-Presidency and the unpaid post at the Charity 
Commission in the hands of C. B. Adderley. It was a precedent 
which was to be followed for thirty years. 

None of the first three Parliamentary Commissioners had 
established any tradition of duty for future holders of the post. 
They had very rarely attended meetings and their parliament- 
ary work was of the slightest. The combination of the post with 
that of the Vice-Presidency did not improve matters. Contrary 
to the visions of Kay-Shuttleworth and Russell, the Vice- 
Presidents showed almost no interest in the Commission. 
Between 1853 and 1874 only nine of the formal meetings of the 
board were attended by the Parliamentary Commissioners.? 
Robert Lowe was one of the few who attempted any definition 
of his position as Commissioner. He took no part in the 
decisions of the Board, did not consider himself responsible for 
defending its Estimate (that was left to the Treasury ministers) 
and thought of himself as a ‘“‘medium of communication” 
between it and the Commons. He believed that the concern 
of the Commissioners with educational charities was a sufficient 
justification for the unpaid member always being the Vice- 
President.? 

But, in truth, the extent of parliamentary interest in the 
Charity Commission during its first twenty years was small 
and there was little for the Parliamentary Commissioner to do 
in the House of Commons. He could have been influential had 
Governments made it their policy to support the Commis- 
sioners in a large scale attempt to revise the purposes of 
charities by the rather cumbersome method which had sur- 
vived the House of Lords amendment in 1853. A scheme for 
the revision of a trust could be drawn up by the Commissioners 
and if a majority of the trustees agreed it could be submitted 
to Parliament as a public bill. It needed a pilot in the Commons 
and that pilot was usually the Parliamentary Commissioner. 
The procedure was complicated and the proposed changes 
often roused local opposition. Governments would not support 


1 35th Annual Report of the Charity Commissioners, 1888, C.5347. 
2 ord series 171 Parl. Deb. 723; 173 Parl. Deb. 490; Schools Inquiry 
Commission 1867-68, Evid. 6530-34, 6554-55- 
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the bills and the Parliamentary Commissioners had to appeal 
to the Commons without the authority of the Cabinet. The 
slightest opposition was enough to defeat the bills, and only a 
score of agreed measures were passed. The Commissioners 
were unable to do more than add their personal exhortations 
in an effort to get the bills through, and often they were not 
sufficiently interested to do that. The procedure was a dismal 
failure and the Commission abandoned it in 1870 for twenty 
years. It has been used on average about twice a year since 
1900 for passing unopposed schemes. 

The educationists were the chief losers through the failure 
of the revisory process, but they did not abandon their hopes 
of appropriating obsolete endowments to educational purposes, 
nor did they cease to advocate combining the administration 
of education and charities. Kay-Shuttleworth’s proposals were 
approved in the Report of the Popular Education Commission 
in 1861 and six years later the Schools Inquiry Commission 
proposed that an enlarged Charity Commission should super- 
vise a new, co-ordinated structure of secondary schools. The 
demand for a diversion of trust funds from obsolete to modern 
educational needs was repeated, and was emphasized by 
Arthur (later Lord) Hobhouse in lectures delivered while he 
was himself a Charity Commissioner.} 

The result of this pressure was the Endowed Schools legisla- 
tion of the first Gladstone Ministry. The Liberal Cabinet 
turned down the idea of an enlarged Charity Commission: 
instead it removed all educational charities from the jurisdic- 
tion of that board and created a new body of Endowed Schools 
Commissioners to undertake the task of reforming the ancient 
Grammar Schools. The Charity Commission was left to look 
after the non-educational charities and attracted even less 
parliamentary attention than previously. Gladstone’s Vice- 
President for Education, W. E. Forster, had become Parlia- 
mentary Charity Commissioner in accordance with the 
practice of the previous decade, but he strongly disapproved 
of the unpaid post and said so to the Prime Minister: 

“The position of a member of the Government who is 
1 A. Hobhouse: The Dead Hand, London, 1880. 
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also a member of a judicial and administrative Commission 
to the business of which it is impossible for him to attend, 
and in whose decisions he is, and of course ought to be, 
liable to be outvoted, seems to me untenable. No member 
of the Government ought in my opinion to be responsible 
to Parliament for a body over which he neither has nor 
ought to have control”’. 
He himself did ‘“‘not attempt to meddle with the Commission”. 
Gladstone made a note that the post of “‘a nominal Commis- 
sioner who has no control over the work, should be abolished”’, 
but no opportunity to amend the constitution of the board 
arose during that Ministry.* 

One of the first actions of the Disraeli Government in 1874 
was to disband the Endowed Schools Commission, which had 
become very unpopular, and to hand over its powers to the 
Charity Commission. The Commissioners could henceforward 
initiate the reform of the endowed schools and the diversion 
of certain classes of trusts to educational uses. All schemes were 
to be approved by the Education Department before being put 
into effect. This meant that the Vice-President gua Parliament- 
ary Charity Commissioner was placed in an anomalous 
position. As a Commissioner he was technically responsible 
with his paid colleagues for preparing the schemes: as Vice- 
President he had to approve or disapprove them. The only 
way out of this dilemma was to make it quite plain that the 
Vice-President was not to take any part in the work of the 
Commissioners, and a pledge to that effect was given by 
Viscount Sandon, Disraeli’s Vice-President.* So long as the 
Vice-President held the unpaid Commissionership, his absence 
from meetings of the board, which before 1874 had been due 
either to pressure of departmental work or to personal dis- 
inclination, was after 1874 regarded as the constitutionally 
correct behaviour! 

The duties of the Charity Commission gradually became 


1 B.M. Add. MSS. 44157. 

* This pledge, frequently referred to in later years, appears to have been 
given by Gat conn tae on behalf of Sandon. See grd series 220 Parl. 
Deb. 1712-13; See also 226 Parl. Deb. 775-76. 
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heavier as the board grew into the State’s main instrument for 
the improvement and control of secondary schools. The 
amount of parliamentary discussion of its work increased and 
by the 1880s there was a demand both from the House of 
Commons and from the permanent Commissioners for a more 
effective representative than the Vice-President who acted as 
a “mouthpiece’’, answering Questions and speaking in debates 
for the Commission but without any real knowledge of its 
work and problems. Various possible solutions were discussed, 
but at the end of 1887 it was decided to separate the post of 
Parliamentary Commissioner from that of Vice-President and 
to appoint as Commissioner a member of the House of 
Commons not of ministerial rank. The first non-ministerial 
Commissioner since Sir George Grey and Lord John Russell 
in 1853-56 was J. W. Lowther, later Speaker Lowther (Lord 
Ullswater). 

Lowther and the four men who succeeded him bridged the 
years until the end of the century, when educational charities 
were once more removed from the jurisdiction of the Charity 
Commission and handed over to the new Board of Education. 
During that short period the Charity Commission was em- 
broiled in the turbulent waters of educational politics. The 
future of the board was fiercely discussed. The Liberals wanted 
to adopt and extend Kay-Shuttleworth’s old proposal to place 
the whole supervision of charitable trusts under a new Minister 
of Education. The Unionists were opposed to this and for some 
years were in favour of leaving the legal part of the endowed 
schools’ administration in the hands of the Charity Commis- 
sioners. At the same time as their future status was being 
discussed the Commissioners were caught in sectorian quarrels 
over the implementation of the Welsh Intermediate Education 
Act of 1889, and were widely unpopular because of their 
policy of diverting funds from the relief of the poor to educa- 
tional uses under the Endowed Schools Acts. Joseph Chamber- 
lain and Jesse Collings were prominent critics of this latter 
aspect of the Commissioners’ work. 

The Parliamentary Commissioners had more work to do 
than ever before or since. They attended board meetings, 
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became conversant with the work of the Commission and spoke 
frequently in the House. They had no more authority at the 
board than any of their permanent colleagues. They were at 
the centre of an important administrative organization but had 
no exclusive power. As one of them described it, his position 
was akin to that of a buffer state: ‘““He stood between Parlia- 
ment and the Charity Commission, but was not responsible to 
the one or for the other.’? Such a position had fascinating 
possibilities. Could the Parliamentary Commissioner gradually 
exert his influence over his permanent colleagues by virtue of 
their need of him as a parliamentary defender ? Could he have 
reached ministerial status by such means? Had the Commis- 
sion kept its responsibilities for educational administration 
some such outcome would not perhaps have been improbable, 
but the decision in 1899 to remove the endowed school work 
from the board prevented any such development. 

By 1902 the Charity Commission was back where it had 
been from 1869 to 1874 — responsible for supervising non- 
educational charities alone, a subject which aroused com- 
paratively little parliamentary interest. Until 1914 the 
Parliamentary Commissioners continued to attend meetings 
and there was enough work in the House to make the post 
worthwhile. Since 1918, however, interest has dropped further 
still: the Parliamentary Commissioners have ceased to attend 
the regular meetings of the Board, and the House of Commons’ 
work has dwindled steadily. Nowadays a holder of the post 
usually attends only one meeting of the Board at which he is 
inducted. Thereafter he is rarely seen by his permanent 
colleagues unless he personally takes the initiative and goes to 
them with suggestions or for advice and information. His 
formal duties are confined to the answering of infrequent 
questions — now only one or two each session — and the intro- 
duction of equally rare bills. Questions and informal queries 
are forwarded to the Secretary of the Commission, and answers 
are provided together with enough information to enable the 
speaker to cope with any Supplementaries. The Parliamentary 
Commissioner’s informal duties are restricted to dealing with 

1 4th series 32 Parl. Deb. 1530-31. 
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correspondence addressed to him or to other M.P.s. An average 
of about a dozen letters a year are received in this way, and 
most of them are referred to the permanent officials of the 
Commission. 

The wheel has come full circle since 1887. For thirty years 
before that the Parliamentary Commissioner was the Vice- 
President for Education: he did not attend at the board and 
acted as a mouthpiece rather than as a representative in Parlia- 
ment. From 1888 to 1914 the Parliamentary Commissioner was 
an active member of the Commission, bringing to the Commons 
an intimate knowledge of its affairs. Since then he has once 
again become little more than a mouthpiece for his permanent 
colleagues, though he can on occasion be a useful channel of 
liaison between the board and his fellow M.P.s. The suggestion 
made once by Lowther that the Parliamentary Commissioner 
should continue to hold the post, irrespective of changes in 
Government, has never been adopted, and the office remains 
the gift of the party in power. With one exception, from 1917 
to 1920, it has never been held concurrently with a ministerial 
position since 1894. In its present form there is little to be said 
in justification of its existence, nor is there much chance of its 
receiving an invigorating addition of new duties. But when the 
parliamentary time-table allows, and when the last Parlia- 
mentary Commissioner’s tenure of office is brought to a statu- 
tory end, the history of this curious post will retain no small 
interest for students of the Constitution as an illustration of 
the problems involved in applying the ideas of ministerial 
responsibility and parliamentary control to the sphere of 
“independent” administration. 
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THE FOLKETINGETS OMBUDSMAND 


by STEPHAN Hurwitz 


which made provision for a new institution, represented by 

the office of Folketingets ombudsmand or—as it may be 
translated — a ‘“‘State Comptroller” or ‘“‘Parliamentary Com- 
missioner for Civil and Military Government Administration’’. 

Section 55 of the new Constitution of 5th June, 1953, 
provides : 

“By Statute shall be provided for the appointment by the 
Folketing (i.e. Parliament) of one or two persons, who shail 
not be members of the Folketing, to supervise the civil and 
military administration of the State.” 

Underlying this measure was a wide-spread opinion that 
in these times of a constantly growing Government admini- 
stration the usual guarantees against mistakes, negligence or 
direct abuse of power by public authorities were not sufficient. 

This opinion was upheld by the committee established in 
1946 to consider amendments to the Constitution. In its report 
the committee refers to Sweden, where a justitieombudsman 
and a militieombudsman have functioned since 1809 and 
1915 respectively. It should, however, be mentioned that on 
many points the Swedish institutions differ from the Danish." 

Under the above-mentioned constitutional provision an 
Act concerning the Commissioner was passed by Parliament 
on 11th June, 1954. Although the Constitution makes possible 
the appointment of two commissioners the Act only provided 
for one, and the present writer has been elected as the first 
Commissioner and took up office on 1st April, 1955. 

In pursuance of section 3 of the Act, on 22nd March, 1956, 
Parliament adopted detailed Directives for the Commissioner’s 
activities. 


|: 1953 a revised Danish constitutional law came into effect 


1Since 1919 Finland has had a justitieombudsman chiefly modelled 
on the Swedish precedent. 
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The Commissioner’s task is first of all to supervise the civil 
and military Government administration. 

In the wording of section 3 of the Directives he is to see 
“whether any person within his jurisdiction pursues unlawful 
ends, takes arbitrary or unreasonable decisions or otherwise 
commits mistakes or acts of negligence in the discharge of his 
or her duties”. 

The jurisdiction of the Commissioner comprises the cabinet 
ministers, the civil servants and all other persons acting in the 
service of the State. In the interests of the independence of the 
courts, judges, however, are kept entirely outside his juris- 
diction, and this also applies to their performance of admini- 
strative duties. This does not mean that it is impossible to 
complain against a judge, but such complaints shall either be 
brought before a special Court of Complaints or lodged with 
the presidents of the respective courts. 

The deputy judges are also outside the Commissioner’s 
jurisdiction in so far as complaints regarding their conduct 
when acting in court may be brought before the Court of 
Complaints. In all other respects the deputy judges are at 
present within the Commissioner’s jurisdiction, but as the 
distinction between conduct in and out of court has proved 
unsatisfactory in January 1959 a bill was introduced in Parlia- 
ment with a view to withdrawing the deputy judges wholly 
from the Commissioner’s competence. 

The local (municipal) administration is also outside the 
Commissioner’s jurisdiction, but a plan to extend his juris- 
diction to cover local affairs has been discussed during the past 
years and is at present under consideration in Parliament in 
connection with the above-mentioned bill. 

There are in my opinion good reasons for such an extension. 
In many fields of Danish administration the State and the local 
authorities work together. Usually local decisions may be 
appealed to State authorities. In dealing with such cases it is 
unsatisfactory that the Commissioner is not able to criticize the 
activities of the lower authorities but only those of the higher 
ones. 


It is also difficult for the public to understand that the 
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Commissioner may investigate a complaint against a teacher 
at a State school but not a similar complaint against a teacher 
at a municipally conducted school. The same applies for 
instance to hospitals some of which are run by State, others by 
local authorities. 

Until now the local organizations have resisted the exten- 
sion of the Commissioner’s jurisdiction. The organizations have 
argued that an extension might be an attack on the local 
autonomy and that through the possibilities of appeal against 
local decisions the public have sufficient guarantees against 
violations of their rights. In my opinion these arguments 
cannot be decisive. As the Commissioner — as mentioned 
below — cannot himself modify the decisions it is difficult to 
see how his subsequent control may constitute an interference 
with local autonomy and even though local decisions may be 
appealed it would ultimately be more satisfying to all parties 
if the Commissioner might also censure the activities on the 
local level. 

It is not yet possible to tell what the result of the parlia- 
mentary deliberations will be, but in some way or other the 
local administration will probably be placed under the Com- 
missioner’s supervision. 

In handling the cases the Commissioner has been granted 
wide powers. He is entitled on receipt of a complaint or on his 
own initiative to examine any civil or military State activity, 
and he may inspect any office under the State. Every person 
in Government service is obliged to supply the Commissioner 
with such information and to produce such documents and 
records which he may require to perform his duties. The right 
of inspection and access to documents is only subject to a 
limitation regarding State and certain other secrets, but so far 
this limitation has been of no importance. 

If the Commissioner finds that a cabinet minister or former 
minister should be called on to account for his conduct of 
office, he submits a recommendation to that effect to Parlia- 
ment. Where the Commissioner considers that other persons 
within his jurisdiction have committed criminal offences in the 
course of their public service he may instruct the prosecuting 








202 PARLIAMENTARY AFFAIRS 


authorities to initiate proceedings in the ordinary courts of 
law. In cases of misconduct of a civil servant the Commissioner 
may further direct the authorities to institute disciplinary 
investigation against him. 

Because of the very high standard of the Danish civil 
servants these last mentioned powers will, however, hardly 
become of great practical importance, and it has so far not 
been necessary for the Commissioner to use these powers. 

Of much greater significance is the power which has been 
granted the Commissioner by section 9 of the Act of 1954. 
According to this provision he “may always state his views 
on the matter to the person concerned”. This power enables 
the Commissioner to exercise a guiding influence on the 
administration and provides him with the legal basis for initia- 
ting oral or written negotiations with the ministers or the 
services concerned in order to have decisions which he con- 
siders erroneous corrected or, if this cannot be done, to achieve 
revision of the general procedure. 

In this connection it should be mentioned that according 
to section 7, subsection 3, of the Directives of 1956 the Com- 
missioner may recommend that a complainant is granted free 
legal aid in case he intends to bring an action against a State 
authority or person acting or having acted in the service of the 
State in respect of alleged errors or negligence in such service. 
Naturally this power is used with great care. Until now the 
authorities have always followed the Commissioner’s recom- 
mendations. There were two cases concerning practices of the 
Ministry of Justice on special questions of family law. In both 
cases the practices were based on doubtful interpretations of 
legal provisions and in both cases the Supreme Court have 
disallowed the Ministry’s practices. 

Although the Commissioner has wide powers it must be 
stressed that in no case has he authority to change an admini- 
strative decision. The function of the Commissioner is to act 
as a subsequent control of the Government administration and 
not as a court of appeal or of cassation. The administration is 
not bound to follow his recommendations, and in case of a 
refusal the only thing left for him is to report the matter to 
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Parliament who may take up the matter with the responsible 
minister. Until now the administration in the vast majority of 
cases has been ready to comply with the Commissioner’s 
requests. 

As already mentioned the Commissioner may on his own 
initiative take up a matter for investigation, but in practice 
the great majority of cases arise out of complaints. According 
to section 6 of the Act any person may lodge a complaint with- 
out having to show any special interest in the matter con- 
cerned. The request should as far as possible be made in 
writing and be accompanied by the complainant’s evidence. 
Further, the name and address of the complainant must be 
stated, and the complaint must not be lodged more than one 
year after the date on which the subject matter of the complaint 
was committed. This time limit, however, is not absolute as no 
time limit has been imposed in matters which the Com- 
missioner decides to investigate on his own initiative, but quite 
naturally there must be very strong reasons if the Com- 
missioner shall use this authority to take up older cases for 
investigation. 

When a complaint has been received at the Commissioner’s 
office it is subjected to a first examination with a view to 
decide whether or not to proceed with a regular investigation. 
The result of this examination is that over 50 per cent of the 
complaints are for various reasons dismissed without further 
investigation. The most common reasons for dismissal are that 
the persons or matters complained of fall outside the Com- 
missioner’s jurisdiction or that the complaint concerns a 
matter which is more than one year old. 

In some of these cases the complainants are told to which 
authorities they should apply or the complaints are sent 
directly to the competent authority. 

Other reasons for dismissal without further investigation 
are that the complainant’s statement of his case shows that 
the complaint is groundless or that it belongs to certain groups 
of cases where experience has shown that usually it is im- 
possible for the Commissioner to intervene. For example, 
complaints regarding the amount of an administratively fixed 
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alimony, denial of free legal aid for law-suits in private affairs, 
refusal of reduction of assessed taxes or of petitions of mercy, 
To these groups also belong decisions in workmen’s compensa- 
tion, cases regarding the degree of disablement as a result of 
accidents and decisions of the Tribunal of Disablement In- 
surance regarding the question whether the applicant’s ability 
to earn his living is reduced to such extent that he is entitled to 
disablement pension. 


The common feature of the cases in these and similar | 


groups is that the decisions are discretionary, in the two last 
mentioned groups the decisions clearly depend on medical 
discretion, and this fact usually makes it impossible for the 
Commissioner to criticize the decisions. 

If the Commissioner decides to take up a complaint for 
further investigation it is referred to the person or service branch 
concerned together with a request for the forwarding of a 
statement and the documents in the case. When this material 
has been examined at the Commissioner’s office it is often 
found necessary to have a personal interview with the com- 
plainant, the civil servant complained of, the responsible 
authority and maybe other persons who may be able to give 
relevant information. These interviews usually take place as 
rather informal talks at the Commissioner’s office, and so far 
it has not been necessary to use the Commissioner’s power to 
summon witnesses before a court. 

The civil servants are given full opportunity of defending 
themselves against the complaints, and as a special protection 
they may demand that the matter be transferred from the 
Commissioner to a disciplinary investigation under the pro- 
visions of the Civil Servants Act. Up to date no civil servant 
has made use of this right. 

The Commissioner’s decision is usually given in the form of 
a letter to the complainant containing a detailed statement 
of the facts of the case and of the reasons for the Commissioner’s 
decision. A copy of the letter is sent to the civil servant and the 
authorities concerned, and if the Commissioner has any 
criticism to make their attention is especially drawn to it. 

From year to year there has, until recently, been some in- 
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crease in the number of cases. In 1955 (April-December) the 
Commissioner received 565 complaints, 315 of which were 
taken up for regular investigations. In 1956 the similar numbers 
were 869 and 432, respectively and in 1957, 1,029 and 384. 
The number of cases in 1958 was 1,101, about 300 of which 
were taken up for detailed investigation. 

In most cases no basis is found for criticism either of the 
civil servant or of the service branch. This does not mean that 
these complaints were always unreasonable. As the admin- 
istration often indicates no reason for its decision, and as the 
complainant may have an incomplete knowledge of the facts 
of the case or may be unable to appreciate the facts, he does 
not understand the decision. By giving him an explanation the 
Commissioner sometimes has been able to set his mind at rest. 

In about 10 per cent of the investigated cases the Com- 
missioner has found it necessary to make criticism or to put 
forward recommendations of one kind or another towards the 
authority concerned. This may be thought a rather small 
percentage of the total number of cases investigated, but in 
appreciating the Commissioner’s work it should be realized 
that it is not only the number of such cases which is significant, 
but also, and perhaps mostly, the preventive effect of his office 
on the administration. 

The complaints cover the whole field of civil and military 
administration. The greatest part concerns the ministries (and 
here especially the Ministry of Justice and the Ministry of 
Finance), the local State authorities, the prison authorities and 
the police. It is, however, impossible in a short article to give 
an impression of the nature of the cases dealt with. 

It has been said that the Commissioner’s office would be a 
rallying-ground for the more quarrelsome individuals or 
professional troublemakers. Naturally the Commissioner has 
received some complaints which may only be characterized as 
quarrelsome, but often it has been possible to dismiss such 
complaints without further investigation, and they are not 
particularly numerous. 

It has also been feared that the new institution would 
victimize the minor civil servant who might fail to follow his 
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instructions in every detail but who acted with proper dis- 
cretion, but this fear has in my opinion proved unfounded. In 
my four years of office I have endeavoured not to take a 
formalistic point of view in considering the cases, and it is 
not my impression that in these years the civil servants have 
been more inclined to stick too rigidly to the letter of statutes or 
rules. 

The fear that the institution would swell into a widespread 
and costly apparatus involving a double administration has - 
as perhaps also the number of cases dealt with will show - 
proved unfounded. It has been possible so far to confine the 
administrative apparatus to modest proportions, and today the 
Commissioner’s staff consists of ten persons, five of whom have 
legal qualifications. 

As already mentioned the Commissioner is appointed by 
Parliament of which he must not be a member. The appoint- 
ment takes place after each general election, but Parliament 
may at any time dismiss a Commissioner who no longer has its 
confidence. 

This, however, does not mean that Parliament may interfere 
with the Commissioner’s handling of individual cases. As 
expressly stated in section 3 of the Act the Commissioner is — 
apart from the general Directives — independent of Parliament 
in the performance of his duties. 

The Commissioner’s independence in relation to Parlia- 
ment has also found expression in section 13 of the Act, 
according to which the Commissioner engages and dismisses 
his own staff. The number, salaries and pensions of the staff, 
however, are fixed by Parliament. 

The Commissioner’s supervision of the administration is 
made on behalf of Parliament, and accordingly he is obliged 
to inform Parliament and the appropriate minister of cases 
in which his investigations have revealed that any person 
coming within his jurisdiction has committed mistakes or acts 
of negligence of major importance. 

Furthermore, the Commissioner has each year to submit a 
report to Parliament on his activities in the preceding calendar 
year. In this report, which is printed and published, the 
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Commissioner mentions his decisions in individual cases which 
may be of general interest. 

To protect the civil servants it is prescribed that if the 
Commissioner’s report or information submitted to Parliament 
or a minister contains criticism of any person or administrative 
agency the report or information shall state what the person 
or agency concerned have pleaded by way of defence. If 
further in his report the Commissioner mentions cases where 
he has found the complaint groundless the name and address 
of the person complained of must not be mentioned, unless he 
has expressed a desire to that effect. 

To facilitate contact with the Commissioner Parliament has 
appointed a special committee through which the reports and 
information regarding special cases are submitted to Parlia- 
ment. As a rule the committee invites the Commissioner to 
attend the meetings. 

Besides the supervision of the administration the Com- 
missioner has authority to notify Parliament and the minister 
concerned of cases where in his opinion defects are revealed in 
existing laws or administrative regulations, and in the same 
way he may propose such measures as he deems useful to 
promote law and order or to improve Government admin- 
istration. This, however, does not mean that it is the function 
of the Commissioner to introduce regular bills in Parliament. 
Nor should he in any way state his opinion about political 
questions, but he may draw the attention of Parliament to 
such errors or imperfections in an Act which it may be assumed 
have escaped the notice of Parliament. This authority has 
already been used in several cases and has resulted in amend- 
ments to various Acts and administrative regulations. 

It has been of great importance to the smooth working of 
the Commissioner that the administration has shown its 
readiness for loyal co-operation. It is obvious that the Com- 
missioner’s work inevitably involves the administration in 
some inconvenience, but it is my opinion that these drawbacks 
are far outweighed by the benefits conferred by control and 
that now the vast majority of the civil servants agree to this. 

Another fact which has been of importance in establishing 
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the new institution is the extremely friendly attitude of the 
press. The Commissioner’s work is followed closely by the 
newspapers, and his decisions are often reported and discussed 
in the papers. 

The Commissioner’s office may now be considered as an 
established institution in Danish constitutional life. There have 
been initial difficulties, but most of these are now overcome. 
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THE LEGISLATIVE COUNCILS OF 
PAPUA-NEW GUINEA 


by Coin A. Hucues 


PAPUA 


HE first formal constitutional arrangements for the new 

British colony of British New Guinea (after 1905 known 

as Papua) were made under the British Settlements Act 
in 1888. Letters Patent of 8th June in that year provided for an 
Administrator, whose title might be changed to Lieutenant- 
Governor, and advisory Executive and Legislative Councils. 
The Executive Council should have at least two nominated 
members together with the Administrator; although it was 
purely advisory, the Administrator was required to consult it 
unless he thought the matter too urgent or too unimportant, or 
that the government service might be prejudiced by such con- 
sultation, and if he rejected their advice, he should report to 
the Governor of Queensland giving his reasons for having done 
so. Only the Administrator might bring business before the 
Executive Council, but other members could submit questions 
and have them recorded. Certain subjects of legislation were 
reserved to the Crown in Council, but otherwise the Legislative 
Council should have the usual powers to legislate for the peace, 
order and good government of the colony and to constitute 
courts subject to the disallowance of the Secretary of State for 
the Colonies. The Letters Patent required the Council to legis- 
late to prohibit the purchase of land by private persons except 
through the government, to prohibit the deportation of natives 
within or outside of the colony, and to prohibit trade with the 
natives in fire-arms, explosives, ammunition and liquor. There- 
after these topics should be added to the list reserved to the 
Crown in Council. Finally it was provided that the Council 
should consist of from two to five persons with the Admini- 
strator presiding, but no stipulation was made whether 
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unofficial members should be appointed or in what ratio. The 
first three appointments were of officials, Anthony Musgrave, 
Jr., the Government Secretary, B. A. Hely, the Acting Chief 
Judicial Officer, and F. E. Lawes. In 1892 when Hely became 
Resident Magistrate of the Western District, the first unofficial 
member was appointed to the Legislative Council, Walter 
Gors, the Port Moresby manager of Burns, Philp Ltd. During 
its first year the Council was very much the creature of the 
Administrator, as much through the forceful personality of Sir 
William Macgregor as deliberate policy. 

In 1905 the colony was transferred to the administration 
of the Commonwealth of Australia, and certain changes were 
made by the Papua Act of 1905. The Lieutenant-Governor, as 
he had been known after 1895, now held office during the 
pleasure of the Governor-General of Australia, and the 
Executive Council was enlarged to six. The same six official 
members sat on Legislative Council together with three un- 
officials; when the white population of the territory exceeded 
2,000, one unofficial member should be appointed for each 
1,000 population to a maximum of twelve unofficial members. 
In all other respects the Papuan constitution remained un- 
changed. A Royal Commission, appointed at this time, amongst 
its other duties examined the possibility of introducing elected 
members to the Legislative Council and advised against it: 
such a change would only lead to class legislation and domina- 
tion by the mining community. 

In 1909, the senior unofficial member, W. Whitten, moved 
a resolution requesting that the Commonwealth Government 
alter the composition of the Legislative Council so that it would 
consist of five official and five unofficial members — four elected 
and one nominated to represent the native population; the 
last should be a European. The alteration would have really 
involved the creation of a fourth seat for European interests, 
and Whitten argued this was particularly necessary to allow 
representation for Port Moresby. The two other unofficial 


? Report of Royal Commission of Enquiry into present conditions includ- 
ing the method of Government of the Territory of Papua, and the best 
means of their improvement. (1907). 
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members, W. J. Little and F. Weekly, spoke against having a 
representative of native interests: 


‘However I question the wisdom of having a representative 
for the native, and I do not think it is required. If it is 
necessary it cannot be said that government is doing its 
duty. If a white representative were appointed, it is my 
opinion that the native would get such an idea of things 
that the Government itself would be taken very little notice 
of. At the present time I have great trouble with the boys at 
Woodlark who come to me and will even complain about 
the Magistrate.””? 


The Administrator in reply pointed out that the existing Con- 
stitution provided for six officials and up to twelve unofficials, 
and therefore was more liberal. He doubted whether the federal 
government would agree to the change, and informed the 
Council that an officer of the Government was being appointed 
to safeguard native interests. Whitten then amended his resolu- 
tion to call for the appointment of a fourth unofficial member, 
and the amended resolution was carried. It was not imple- 
mented by the Commonwealth Government, and agitation for 
reform of the Council to give larger and elected representation 
for the white community continued. In 1911 a petition was 
sent to the Commonwealth Government, and in 1913 an 
unofficial member, L. J. Cowley, moved a resolution calling 
for four elected members to represent commercial, mining, 
planting and miscellaneous interests, stating that he had been 
asked to do so by a public meeting. The motion was seconded 
by Little, and two official members, the Government Secretary 
and the Commissioner for Lands, spoke in favour of the 
principle of election, but not of limitation to specific interests. 
The Lieutenant-Governor referred to a decision of Executive 
Council “some time ago” to continue nomination and said: 


“.. 1 can find no instance of elective representation in a 
Crown Colony where the European population is so scanty 
and the native population so large as in Papua.’”* 


* Papua Legislative Council Debates, goth November, 1909. 
*Ibid., 13th August, 1913. 
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The Deputy Chief Judicial Officer opposed general representa- 
tion and favoured corporate representation, whilst the 
Treasurer was against election. Cowley then amended his reso- 
lution to request four elected members until the white popula- 
tion reached 2,000, and with a general claim to the “British 
right” to elected representation, put the motion. It was carried 
four to three, the Commissioner for Lands voting with the 
three unofficial members against the Lieutenant-Governor, the 
Treasurer and the Deputy Chief Judicial Officer; the Govern- 
ment Secretary abstained. 

It was not until 1924 that the composition of the Legislative 
Council was reformed by the Papua Act of that year. It was 
now to contain eight officials and five unofficials including one 
nominated to represent the Christian missions in the territory. 
At the same time Executive Council was enlarged to the eight 
official members of the Legislative Council plus one of the 
unofficial members chosen by the other unofficial M.L.C.s. 
The four ordinary unofficial members were Gusthavus 
Nelsson (since 1915), E. S. Huntley (1923), A. Jewell (1924) 
and A. H. Bunting (1924). The unofficial member for the 
missions was the Rev. H. M. Dauncey who had lived in the 
territory for over thirty years. This structure remained un- 
changed until the suspension of civil administration on 
14th February, 1942. 

The all-nominated Legislative Council of Papua worked 
much as did its counterparts in the British colonies. Its small 
size allowed easy, informal discussion; its limited powers, and 
particularly the minority position of the unofficial members, 
made its approach conciliar rather than parliamentary. The 
personal dominance of the Lieutenant-Governor, Sir Hubert 
Murray, over all aspects of government business in Papua! 
emphasized the impotence of the Council. It was his usual 
practice to assent to or reserve each bill after its Third Reading 
had been passed before proceeding to the next item of business 
and in 1936 the Standing Orders were amended to allow the 
Second Reading to follow immediately after the First Reading 
without the need to suspend the Standing Orders. He also pre- 

2 Cf. Mair, Australia in New Guinea (1948), pp. 11-13. 
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sided over the Council when it went into Committee of Ways 
and Means. On one occasion, the debate on the Lieutenant- 
Governor’s Leave Bill, where personal interest was involved, 
he left the room, and the Government Secretary presided. 
There was no formal question time, although questions might , 
be tabled; usually questions were asked in debate, and this 
gave an informal, conversational tone to Council business. One 
member might invite another to express his views. Infrequently 
senior officials, not members of the legislature, would attend to 
answer questions or take part in debates as experts on a narrow 
topic. Although great freedom of debate was allowed, much use 
was made of the motion for the adjournment of the house to 
raise matters of pressing urgency; frequently officials used it to 
make statements on Government policy. Unofficial members 
often seconded Government legislation, and sometimes Govern- 
ment bills would be withdrawn and completely redrafted on 
the basis of amendments suggested by unofficial members. 
Once the Council adjourned for half an hour to allow the 
Executive Council to prepare the regulations which would be 
made under an enabling act then before Council, the better to 
follow the purposes of the Government. Usually if unofficial 
members requested more time for the study of bills this was 
granted; on one occasion Nelsson contended that unofficial 
members should have two months to study important legisla- 
tion, and strongly criticized the overnight adjournment offered 
instead.! This particular debate, on the Shipping Act of 1936, 
was an unusual instance of bad feeling on the part of the un- 
official members, for the next day during the Second Reading 
debate Nelsson inquired whether amendments would be 
accepted and when the Acting Lieutenant-Governor said that 
they would not, asked leave to withdraw; he was supported 
by Jewell. They remained, at the request of the member in 
charge of the bill to hear the arguments of the Second Reading, 
asked some questions, and then withdrew before the vote and 
returned only after assent had been granted. Whilst votes in 
which the Council divided between official and unofficial 
members were rare, they did occur as early as 1910. The 
1 Papua Legislative Council Debates, 5th March, 1936. 
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addition of an unofficial member representing the missions 
might have been a source of division within the unofficial 
camp, but disagreements were rare and minor, e.g., when the 
Rev. J. D. Bodger argued that to prevent retaliation, a native 
who had made a complaint against his employer might be freed 
from his contract by the Magistrate even though the complaint 
had not been proved, and this was opposed by Jewell. In the 
debate on flogging under the White Women’s Protection Bill, 
1926, the Rev. Mr. Dauncey combined with the Chief Medical 
Officer and one other unofficial member in an unsuccessful 
attempt to reduce the maximum number of strokes permitted 
from fifty to twenty-five, but voted with all the unofficial 
members in a move, also unsuccessful, to make floggings public. 
The limited financial resources of the Colony and the sub- 
stantial annual subvention it received from the Commonwealth 
Government? reduced the opportunity for criticism by the 
unofficial members. In one debate on an Appropriation Bill, 
the Lieutenant-Governor asked unofficial members who had 
protested an increase in duties what alternatives they would 
suggest, such as a reduction in salaries. Jewell replied: 


“It would be departing from the policy of Non-Official 
Members to suggest taxation. .. .”8 


A happy compromise was achieved when Nelsson moved a 
resolution calling on the Commonwealth to restore a subsidy 
which both sides supported. However detailed criticism of the 
Estimates usually took place, and once Nelsson protested their 
passing without a full attendance of unofficial members: 


“TI have always understood that consideration of expendi- 
tures of our revenues is one of the reasons why Non-Official 
Members are expected to be in attendance at the Annual 
Meeting of the Legislative Council’’4 


1 Ibid., 24th July, 1941. 

2 In recent years the Commonwealth grant to the combined Territory 
has amounted to two-thirds of total revenue; before the Second World 
War, Commonwealth aid to Papua was about one-quarter of total revenue. 

* Papua Legislative Council Debates, 19th July, 1933. 

* Ibid., 29th July, 1938. 
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NEW GUINEA 


In New Guinea a legislature of a more advanced type was 
established, due no doubt to the larger white population 
although its introduction was relatively delayed. On 18th 
February, 1926, an Advisory Council was created consisting of 
the Administrator and his five principal officers to advise the 
Australian Government. In 1933 this was replaced by a full 
Legislative Council consisting of eight officials and seven un- 
officials sitting under the chairmanship of the Administrator. 
The Executive Council comprised eight officials and one 
unofficial M.L.C. selected by the unofficial members. Almost 
at once the unofficial minority took on the character of an 
opposition along the lines familiar in British colonies. On 
and February, 1934, the leading unofficial member, J. C. 
Mullaly, who also sat on Executive Council, asked for a free 
vote by official members on matters “‘not affecting the principles 
of broad policy”. The Administrator replied that “All the 
measures are Government measures”, and refused the free 
vote, whilst the Crown Law Officer stated: 


“The ‘official majority’ is the essence of the present stage 
of Government. It is the instrument by which the Admini- 
stration retains control of policy. In my opinion, an 
Official Member is not free to vote in the Legislative Council 
against the Administration on any matter of importance to 
the public interest, without very grave cause.” 


However he assured unofficial members that their suggestions 
would be carefully considered, and every attempt would be 
made whilst drafting legislation to consult all interested parties. 
Somewhat later, on 14th January, 1935, the Administrator 
said that on some matters officials would be required to vote 
with the Government, but otherwise they would be free; sub- 
sequent practice indicates that a fairly wide degree of latitude 
was given official members. Similarly consultation appears to 
have been extensive; the Workmen’s Compensation Bill of 
1936 was withdrawn by the Administrator to allow further 
submissions to Executive Council even though it had widely 


1 New Guinea Legislative Council Debates, 5th February, 1934. 
F 
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circulated. On 22nd April, 1941, the Crown Law Officer stated: 
“Over a year ago, a draft Bill relating to Workmen’s 
Compensation was distributed to the members of the Legis- 
lative Council, to the mining and mercantile companies, to 
the Mining Association, to the New Guinea Branch of the 
Australian Labour Party, to the Planters’ Association, and 
to the Press. In a covering memorandum I pointed out that 
the draft Bill was circulated as a basis for discussion, and 
asked that suggestions and objections to the draft be sub- 
mitted. Certain persons did submit objections and suggest- 
ions. Advice from experts in Australia was obtained, and 
with that advice before it, the Executive Council considered 
the provisions of the Bill and the objections and suggestions 
submitted. As a result of long and careful consideration, a 
number of alterations were made and the Bill before the 
Council was then approved.” 
One may suppose that this elaborate process of consultation 
was not confined to draft bills relating to workmen’s compensa- 
tion alone. The Shipping Bill which had occasioned difficulties 
in Papua was equally unpopular in New Guinea. Mullaly 
sought an adjournment of a few days to study the Bill but was 
ruled out of order. Another unofficial member, W. E. Grose, 
asked whether the New Guinea Executive Council had 
initiated the legislation or whether it was introduced on the 
instructions of the Commonwealth Government; the answer 
was that such proceedings were secret. Mullaly stated: 
“I oppose it (the Bill) because I question and deny the 
moral — if not the constitutional — right of the Common- 
wealth Government, which by an Act of Parliament created 
an Executive and Legislative Council for the purpose of 
conducting the affairs of this Territory, to ride rough-shod 
over those Councils, ignoring their studied views, considered 
opinions, advice and recommendations, and, in spite of 
protests insisting upon the Council legalizing a Bill repug- 
nant to its Members and the community whose interests it 
is the duty of both the Commonwealth Government and 
this Council to study and safeguard.””! 
1 Ibid., 28th February, 1936. 
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Mullaly and two other unofficial members boycotted the 
Second Reading debate, whilst Grose withdrew later. The other 
unofficial members fought the Bill at every stage compelling a 
total of seventeen divisions before it was passed. But although 
divisions were fairly common in the New Guinea legislature as 
compared with the Papuan, relations between official and 
unofficial members were generally good. 

Constitutional reform was never a burning issue. In 
February, 1934, Mullaly moved a composite resolution record- 
ing the Council’s opposition to amalgamation with Papua or 
any diminution of its power to legislate for New Guinea; the 
resolution was passed eleven to three, with the support of six 
officials and five unofficials, against two officials and one un- 
official. In January, 1935, an unofficial member, V. A. Pratt, 
tabled a motion calling for a non-voting member of the 
Commonwealth Parliament for the Territory, but later with- 
drew it. At the same time Mullaly and Pratt moved to amend 
the New Guinea Act to provide for two unofficial members of 
Executive Council; their resolution was defeated six to eight on 
a straight division between unofficial and official members. 
Indeed in 1937 Grose pointed out that there was no unofficial 
M.L.C. sitting on Executive Council and queried whether its 
proceedings were valid; the Administrator thought that they 
were, but almost immediately afterwards Mullaly who had 
served previously was returned to Executive Council. The New 
Guinea Act, 1932, provided that should the unofficial members 
of the Legislative Council fail to elect a member to Executive 
Council, the Administrator might appoint an unofficial member 
or any person not on Legislative Council so long as he was not 
an official. In March, 1939, another unofficial member, 
R. C. A. Ollerenshaw, said that the time had come for con- 
stitutional review, and suggested that there be three un- 
official members of Executive Council, but the matter went no 
further. With the outbreak of war, Mullaly suggested that to 
keep discussions secret, the legislature be suspended and 
replaced by an Executive or Advisory Council of the eight 
officials with five or seven unofficials. No such step was taken 
before the suspension of civil government in 1942. 
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PAPUA-NEW GUINEA 


Under the Papua-New Guinea Provisional Administration 
Act of 1945 no provision was made for a Legislative Council or 
an Executive Council for the territories, either jointly or 
separately. The Act provided for the civil administration of 
the two territories on a combined basis for post-war recon- 
struction, and was the first instance of combined civilian 
government. The Papua and New Guinea Act of 1949 com- 
pleted the work of unification by creating a common legislative 
structure; although the Executive Council unlike either of its 
predecessors had no unofficial members (and at least nine 
officials) , the composition of the Legislative Council represented 
a considerable advance in two respects. Whilst the official 
majority was retained on a sixteen to twelve ratio, there were 
introduced for the first time three elected members, elected by 
Europeans resident in the Territory, and three native members; 
the other six nominated unofficial members were to be three to 
represent the interests of the Christian missions and three 
representing miscellaneous interests. Of the total of twelve 
unofficial members the Administrator should ensure that at 
least five were residents of the Territory of New Guinea. The 
Legislative Council should have power to legislate for the 
peace, order and good government of the Territory; a number 
of legislative subjects would require reservation of assent to the 
Governor-General, including dealing with native lands and 
native labour. 

The Elections Ordinance made in pursuance of the Act 
divided the Territory into three single-member constituencies 
and introduced the single transferable vote known on the 
mainland; the constituencies followed major established 
divisions - Papua, New Guinea Mainland and New Guinea 
Islands. The first three nominated members were chosen with 
both geographic and corporate representation in mind: Mrs. 
D. R. Booth from Wau (mining), Mr. J. B. Sedgers of Rabaul 
(commerce) and Mr. B. Fairfax-Ross of Port Moresby (plant- 
ations). The three Mission representatives chosen for the first 
Council came from the London Missionary Society (the Rev. 
Mr. D. E. Ure), the Roman Catholic Church (the Rev. Fr. 
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Dwyer) and the Methodists (the Rev. Mr. F. G. Lewis), and 
the three native members Mr. Merari Dickson (near Samarai), 
Mr. Aisoli Salin (New Ireland) and Mr. Simogun (Wewak). 
The first official members were the Government Secretary, the 
Director of District Services and Native Affairs, the Director of 
Health, the Chief Native Lands Commissioner, the Treasurer 
and Director of Finance, the Director of Education, the 
Director of Agriculture, Stock and Fisheries, the Director of 
Forests, the Crown Law Officer, the Chief Collector of 
Customs, three District Commissioners and the Assistant 
Director of District Services and Native Affairs. Subsequently 
the Assistant Administrator and a fourth District Com- 
missioner were added. In November, 1954, Mr. John Vuia 
replaced Mr. Salin as a native member, Mr. R. F. Bunting 
became a nominated member vice Mr. Sedgers and a new 
member was returned for the New Guinea mainland seat. In 
October, 1955, the Bishop of New Guinea succeeded the Rev. 
Mr. Lewis as a missions member. 

The greatly enlarged membership has given a far more 
parliamentary tone to Council business through the use of 
committees, which were unknown to the Papua Legislative 
Council, and very rare with the New Guinea Legislative 
Council. Use was made at least once of a special committee of 
an unusual type to deal with the Education Bill, 1952; whilst 
consisting of members of the Council, both official and un- 
official, and announced in Council, it reported to the Admini- 
strator in (Executive) Council. Usually, however, special com- 
mittees report back to the Legislative Council itself. Select 
committees have been appointed to decide whether there 
should be a standing Finance Committee, to study the Plant 
Disease and Control Bill of 1953, to study the Rubber Bill of 
1953, to review the composition of the Legislative Council, to 
study the Liquor (Natives) Bill of 1955, and to report on a par- 
ticular works and estimates programme. These committees, or 
certain of them at least, took a broad view of their duties and 
modi operandi; that on the Liquor (Natives) Bill invited testi- 
mony from members of the public and heard from 169 wit- 
nesses, including 101 natives and nine native associations. As a 
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result of one select committee report, the Rubber Bill of 1953 
was withdrawn and redrafted, and after the report of the select 
committee thereon the Liquor (Natives) Bill of 1955 was with- 
drawn. 

One of the major themes of the first years of the new Council 
has been the need for a system of standing committees. On 
2th October, 1952, the Rev. Fr. Dwyer moved for a Select 
Committee to consider whether there should be a standing 
Finance Committee to include some unofficial members; the 
Committee reported on 17th October, advising that the time 
was not yet ripe, but the matter should be reconsidered later. 
On 20th November, 1953, Father Dwyer returned to the sub- 
ject, and asked what constitutional provision there was for a 
Finance Committee, and also whether unofficial M.L.C.s might 
be appointed to Executive Council. Three days later, Mr. D. 
Barrett, the elected member for New Guinea Islands, moved 
for a Select Committee to examine the composition jof the 
Legislative Council and to consider amending the Standing 
Orders to allow for Standing Committees. The Committee 
reported on 10th May suggesting three Standing Committees, 
Finance, Estimates, and Planning and Development. The 
Administrator recalled that the report of the earlier ‘Select 
Committee had said that the relationships and financial 
structure of the Territory were not similar to British colonies, 
and that there was no way in which unofficial members! could 
participate in preparing estimates. Concerning the Estimates 
Committee, the Administrator pointed out that a recomjnend- 
ation that the Committee have power to suggest the form in 
which Estimates should be presented was not in order, for this 
was governed by a Treasury Ordinance. Instead he sugyested 
ad hoc select committees to deal with portions of the Estimates. 
Similarly in place of a standing Planning and Development 
Committee there should be ad hoc committees. Nothing farther 
was done until 24th March, 1955, when Mr. Barrett thoved 
to amend the Standing Orders to allow for the creation of 
Standing Committees. The Administrator replied that pe of 
the existing Standing Orders giving a Council committee 
power to call for persons and papers, might be a and 
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suggested that the discussion be delayed. On the 28th Mr. 
Barrett withdrew his motion, agreeing that the time was not 
opportune whilst the constitutionality of Standing Orders was 
in question. On 28th October he introduced a new motion for 
a Select Committee on Finance “to report to the Council from 
time to time”, thus sounding rather like a Standing Com- 
mittee; the Committee could “study immediately or at any 
time the Estimates and the Works Programmes which have 
already passed through this Council”. It should have an un- 
official majority. The Treasurer opposed any suggestion that 
the Committee could examine estimates before they were pre- 
sented to the Council, or that it should operate as a Public 
Accounts Committee — for the Commonwealth Parliament has 
final responsibility for Territorial accounts. The Assistant 
Administrator was equally critical, and moved an amendment 
to confine the jurisdiction of the Committee “to report to the 
Council at its next Meeting on the Estimates and Works Pro- 
gramme which were tabled at the Meeting and to present such 
recommendations as it deems fit”. The amendment was agreed 
and a committee appointed consisting of the three elected 
members Mrs. Booth and two official members, the Chief 
Native Lands Commissioner and a District Commissioner. On 
gist May, 1956, Mr. James reported on behalf of the Com- 
mittee, giving a rosy picture of its success: 

“(1) It has so instructed some Members of this Council 

that they will be better informed when debating matters of 

finance; 

(2) It will assist the Administration in that those Members 

at least, will better realize the objects and the methods of 

the compilation of those Estimates; and 

(3) It will clear the air on various matters about which 

Members had quite fixed ideas based only on personal 

opinion.” 

Together with the problem of internal organization of the 
work of the Council to ensure greater efficiency, particularly 
on the part of the unofficial members, has been a desire to 
increase their opportunities for broader contacts outside the 
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Council chamber. In part this could be done throfigh the 
select committees’ work in taking testimony. In November, 
1953, during the debate following the Administrator’s proposal 
for a Select Committee to review the composition! of the 
Council, the Rev. Mr. Ure, after criticizing existing native 
representation, suggested a system of conferences of repre- 
sentatives of native local authorities with the native mbmbers, 
and the District Commissioner for New Britain suggested that 
elected members be paid salaries to assist them in mairitaining 
contact with their constituents. Travelling allowanc¢s were 
subsequently introduced for elected and native py Hei in 





November, 1954, the Rev. Mr. Ure asked that they bb intro- 
duced for all unofficial members, and in March, 1955, a per 
diem allowance of £2 was made to nominated members. In 
addition housing in Port Moresby is made available td native 
members. On 30th March, 1955, Mr. Barrett moveql for a 
Select Committee to report from time to time “on social con- 
ditions and economic potential of the Territory and plans 
relevant to the development thereof”. The Assistant Aldmini- 
strator regarded such a Committee as a usurpation }of the 
Administration’s task of “bringing together all the advied which 
the Administration receives from its own represerftatives 
throughout the Territory, the Town and District Aqvisory 
Councils, and the general information which flows if the 
Administration”. Barrett replied that unofficial membérs did 
not see the reports of the Advisory Councils, The Assistant 
Administrator’s retort is indicative of much of the Admiistra- 
tion’s attitude towards the Council: 
“T notice some small gibe, shall I say, at headquarters and 
their knowledge of conditions throughout the Tertilory. I 
should suggest to the Honourable Member, that Head- 
quarters probably knows more about the conditions jof the 
overall position in the Territory than the Member does 
himself, because as I said before, we are being fed 4ll the 
time, not only by the Advisory Councils, but also Ky our 
own Officers in every phase of Government activity right 
throughout the Territory. We know what the position is. 
We know what wants correcting. As I mentioned ip this 


| 
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Council once before, our problem is to spread our resources 

sufficiently to encompass all that we know should be done. 

It is not a question of not knowing. That is very evident. I 

have a complete file of reports from the different Districts, 

all stressing what is wanted. It must remain with the 

Government to decide on a policy matter which of those 

will be given priority.””+ 
It should be noted however that the District Commissioners on 
Council have frequently been critical oflegislation, particularly 
the Trading with Natives Bill of 1952, which might stem from 
more direct contact with affected parties. 

The problem of the responsibility of the official majority is 
always a difficult one. The position for the Territory was ably 
stated by a nominated member, Mr. Fairfax-Ross. 

“Sir, this Council has been criticized, and frequently has 

been called a glorified debating society, both in this 

Chamber and in the press. I do not think that it is even a 

reasonable criticism. I think a few moments of thought on 

the subject will make any one realize that all Colonial 

Parliaments must grow, and in their earlier stages they 

must have an official majority. The Administration, whether 

it retains a majority of twenty, must quite obviously for the 
time being retain a majority in this Council, or it would be 

indeed an absurd position if it could be defeated on a 

matter of policy. For then, who would govern? We cannot 

expect to be able to defeat a Government until we pay for 

governing ourselves, and that important point, I think, is 

often overlooked by our critics.’”* 
In fact the retention of the official majority may be argued on 
two grounds: the need to supervise the spending of federal 
funds, and the need to protect the interests of the native popu- 
lation. The first is less contentious, and is usually the reason 
advanced, but British experience suggests that it may not be 
true, for Treasury control on an effective basis has outlasted 
the official majority in a number of poor colonies. And in any 
event the unofficial members feel frustrated : 


1 Papua-New Guinea Legislative Council Debates, 30th March, 1955. 
* Ibid., 19th November, 1953. 
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“More and more, as time goes on, I regret to say that Tam 
convinced that the réle of the Non-Official Mernter of this 
Council is not that of a legislator, but merely’ a\ criti of 
Administration policy — pre-determined policy.) I fact, | 
am forced to the conclusion that Non-Official M fdmbers of 
the Council, as at present constituted, cannot achieve on 
behalf of the Territory, any more than they bould as 
Members of a Government supported debating sbciety. I 
can think of no amendment of legislation proposed by a 
Non-Official Member of this Council, other than ofa very 
minor nature, accepted by the Government, or, if it was 

accepted, not disallowed by the Minister.” 


| 

Mr. James went on to say that although the Administritor had 
promised consultation with interests to be affected befare legis- 
lation was drafted, no such consultation had taken Peal during 
that session. On the other hand, Mr. Barrett was given leave to 
introduce a bill to amend the Trading with Natives Orflinance 
1946-52, and on the same day as Mr. Barrett’s bill was intro- 
duced, the Administrator referred to Mr. Fairfax-Rdss who 
“‘as President of the Planters’ Association, was the prii¢ mover 
in having a Bill introduced for the purposes, infer alia, of “ubber 
inspection.””? 


Whilst the processes of consultation may be adeajlee, the 
substantial use of the power of disallowance warrahts closer 
attention. All ordinances of the Territorial Legislative Council 
must be tabled in both Houses of the Commonwealth Paria 
ment within fifteen days of assent, otherwise they ar¢ yoided. 
Disallowance by the Federal Parliament is by a rescluyion of 
either House, and may be of the whole or only part of y such 
Ordinance. The resolution need not be passed by the FTouse; 
it is sufficient that notice of a resolution to disallow be given 
and not withdrawn for a period of fifteen days. Defending these 
provisions in the early days of the Council, the Adminitrator 
said: 


“The procedures of assent and disallowance set oul in} these 


1 Ibid., 16th November, 1953 (Mr. James). 
* Ibid., 8th May, 1953. 
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sections are not something new. Practically identical pro- 
visions existed in the pre-war legislation covering the Legis- 
lative Council of Papua and the Legislative Council of New 
Guinea. Similar provisions also apply to the Legislative 
Council of the Northern Territory. I mention this to 
indicate that any action taken at Canberra in respect of 
Ordinances passed by this Council is the result of the legal 
and legislative processes under which we operate and is not 
and should never be taken to mean that this Council is the 
subject of a capricious or over-centralized authority in 
Canberra. 

The result of this scrutiny which thus takes place is 
helpful because it does mean that an independent legal 
mind is scrutinizing the Ordinances away from office 
pressure and staff shortages, consequently there is a 
better opportunity of picking up drafting weaknesses or 
defects.” 


The rate of disallowance has been high: in October, 1952, the 
Council was informed that three Ordinances had been dis- 
allowed, and five more would not be assented to; they were 
subsequently amended. In May, 1953, another Ordinance was 
disallowed ; in November, 1953, two more were disallowed, and 
two had assent withheld — it was at this point that Mr. James 
uttered the criticism quoted above. Since that time better 
liaison between the Territorial and Commonwealth govern- 
ments appears to have existed, and only one section of an 
Ordinance has been disallowed. 

One old complaint has been revived by unofficial members 
of the combined Legislative Council, that they rarely received 
draft legislation in sufficient time for adequate study. Par- 
ticularly in its first years a vast amount of legislation had to be 
handled dealing with post-war reconstruction and consolida- 
tion of the laws of the two territories. On 28th May, 1956, Mr. 
James complained that at the current sitting ten bills had been 
circulated more than twenty-one days before, fifteen less than 
twenty-one days, seven were distributed on the afternoon of the 


1 Tbid., 6th October, 1952. 
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sitting and two were presented without notice. A rlew com- 
plaint, in Territorial government at least, has been tle lack of 
legislative control over delegated legislation. On 7th (October, 
1952, Mr. James objected to “Government by regulation” and 
asked for Legislative Council review of disallowance, df regula- 
tions, but on 6th May, 1953, the President of the Cotutcil ruled 
that the Council had no inherent power to disallow re 
and therefore there could be no general debate on ré 
merely questions seeking clarification. 

The native members have done relatively little to 
presence felt. Of the first three members, Mr. Simogun, who 
seems the most vocal has spoken only through an interpreter, 
some other member of the Council. (The translatior} usually 
came in for criticism from another non-native membet and the 
suggestion has been made that each native member should 
have an interpreter to enable him to follow the dekates more 
easily.) Their attitude might generally be termiell ‘“‘con- 
servative”; in November, 1953, Mr. Simogun spoke ih favour 
of the annexation of New Guinea to make it “British’} » and in 
1956 he proposed that the people of both territories son be 










known as “Loyal New Guineans”’. The strongest sugyestion for 
greater native participation came from the Rev. Mr. Ure call- 
ing for the creation of Advisory Councils with native majorities, 
In May, 1956, Mr. Simogun, who has been the most prbminent 
of the native members, complained that the Adminjstration 
was doing nothing to train men to follow the present native 
members on Council. In September, 1956, Mr. Barrett referred 
to recent expansion in the number of Local Govérnment 
Councils, and recalled a lecture by the Minister in which it 
had been suggested that these Councils might play ai part in 
selecting native members; he also suggested that th¢ native 
members be “under-studied” by other natives for future 
Councils. i 

The other new element of the Legislative Counicil, the 
elected members, have made their presence felt ta more. 
Whilst participation in elections has not been high; it has 
steadily improved and members have taken their: résponsi- 
bilities seriously. 
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New Guinea New Guinea 
Papua Islands Mainland 


1951 
Enrolment .. -_ 664. 496 537 
Voting a i 50.5% 50.5% 59.2% 
Postal ballots .. not known 21.6% 11.6% 
1954 

Enrolment .. ‘a 890 1,125 700 
Voting a .. uncontested 63% 29.6% 
Postal ballots ni — 22.4% 24% 
1957 

Enrolment .. is 1,805 1,574 1,282 
Voting “is - 65.1% 72.7% 68.5% 
Postal ballots bs 62.2% 68.6% 68.2% 


Speaking after the 1954 elections, the Administrator said: 

“* . . I think we were all disappointed at the lack of interest 
which has been shown by the public generally as demon- 
strated by the figures. It can only be a matter of conjecture 
as to what extent the decision to make full use of the postal 
voting system influenced the vote but I believe the figures 
do not substantiate to the great extent the claim that lack of 
polling booths was the main cause of public apathy.” 


However, Mr. Barrett speaking of the contest in New Guinea 
Islands stated that of the 1,125 names on the roll, some seventy- 
five should have been struck off as dead or having left the 
constituency. Of the remainder, some 600 lived in the Rabaul- 
Kokopo area where the only two polling booths in the con- 
stituency were situated, whilst 450 would have needed postal 
ballots. In fact only 128 applied for them, and about 100 were 
returned in time to be counted. He suggested that every District 
Services post be made a polling booth. In New Guinea Main- 
land the situation was even worse with only one polling booth, 
at Lae. The improvement shown in 1957 suggests that the 
system is working more smoothly. 
1 Ibid., 1st November, 1954. 
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Reform of the composition of Legislative Council; was first 
suggested by the Administrator on 19th November, 1953, when 
he proposed the creation of a Select Committee. He was sup- 
ported by Father Dwyer who suggested that a baian¢e nearer 
equality between official and unofficial members would be 
useful — the officials were too taciturn. Mr. James spoke of the 
need for more elected members, and the Rev. Mr. Ure has 
already been quoted. On the 23rd, the Administrator, pointed 
out that the creation of the Select Committee was at the dis- 
cretion of the unofficial members, and Mr. Barrett then moved 
for its establishment. Its work concerning Standing Otders has 
already been mentioned; its report on the compositidn of the 
Council was taken by the Administrator to Canberra in 
February, 1954, and was never heard of again. However in 
March, 1955; Mr. Barrett quoted a press interview with 
the Minister in which he was reported to have said that the 
Commonwealth Government did not intend to incrzase the 
number of elected members, and Mr. James quoted him as 
saying that the Territory would not get further representation 
until it had earned it. In October, 1955, Mr. Barrett again 
referred to the fact that no reply had been received, ar;d noted 
the answer to a parliamentary question given by the Minister 
that the Government did not intend to give the Territory 
representation in the Commonwealth Parliament’ at the 
present time. In February, 1957, Mr. James raised the subject 
of the report again, and urged that, in view of the increasing 
population and prosperity of the Territory, the siz¢ of the 
Council be increased in line with the recommendations of the 
Select Committee Report, to have eighteen official members, 
nine elected members and eight nominated, and that un- 
official representation on Executive Council be granted. He 
was followed by Mr. Simogun who asked for an increase in the 
elected representation of New Guinea, both Mainland and 
Islands, to balance the number of members from Papua and 
from Port Moresby in particular. Mr. Barrett added his voice 
to the demand for non-voting native members to acquire 
experience in legislative business, and an increase in the un- 
official bloc generally. In reply the Treasurer called attention 
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to the influence which unofficial members had exercised over 
legislation, and to the two-thirds contribution to Government 
revenues made by the Australian government. 

Clearly it is premature to attempt to assess the influence of 
the Legislative Council in the structure of Territorial govern- 
ment, or to hazard any prediction of its future development in 
relation to the representation of European settlers and the 
indigenous inhabitants; no doubt the maintenance of the 
official majority has helped to avoid such tension, together with 
the firm way in which the paramountcy of native interests has 
been emphasized. But to date there has been no suggestion of 
an imaginative grasp of the problems of the development of 
legislative institutions in such situations, or a readiness to plan 
for future development and by the very process of planning to 
stimulate development along the proposed lines. It would be 
wrong to imply that there is any hint of impending consti- 
tutional crisis in the Territory, but the outsider may feel that at 
the highest levels there is either an unawareness of the pitfalls 
which lie in the path of parliamentary development, or too 
great a fear of them. 
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THE AUSTRALIAN 1958 GENERAL 
ELECTION! 
by R. S. Mitne 
i 
Asn before polling day (22nd ct -a | it was 


easy to predict, correctly, that the Australian Liberal- 

Country party Government would be returned to power 
with a slightly increased majority in the House of Representa- 
tives. This was indicated by the split in the Australian Labour 
party and the absence of any marked swing away fitom the 
Government in the public opinion polls. It was even easier to 
predict, also correctly, that, mainly because of the large number 
of retiring Labour senators, the Government would break the 
deadlock in the Senate and gain a majority there. 

Later in the election, when the polls showed signs of a 
swing to Labour, some doubts were apparent. Might not the 
Australian Labour party, even although it was split, repeat the 
Democrat party triumph of 1948 in the United States, athieved 
in the teeth of the breakaway by the Dixiecrats and the 
followers of Henry Wallace? Perhaps the analogy was made 
more plausible by the fact that both Democrats and A.L.P. 
concentrated on domestic issues, while the main themes of 
their opponents included foreign policy and the need to correct 
abuses in trade unions. 

However, as originally expected, the Liberal and Country 
parties did win the election, with a rather bigger majority in 
the House of Representatives. Perhaps, then, the most apt 
comparison is with the British General Election of 1955. In 
that election, too, a right-wing Government was returned with 

1 The author was enabled to visit Australia by grants from the Carnegie 
Social Science Research Committee and the Australian National Univer- 
sity. He wishes to express his gratitude to the politicians, party officials, 

academics and men and women in the street who enlightened him on the 


Australian political scene. For the views expressed here, however, he 
accepts sole responsibility. 
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an increased majority over a divided Labour party, although 
in Britain the split had not resulted in the formation of a 
separate rival party. The Australian Liberals’ feat in 1958 was 
ina way an even more remarkable performance, because it was 
the fifth successive election they had won in nine years. 

Before what is now the Democratic Labour party split off 
from the Australian Labour party, the Australian party system 
was regarded either as a three-party or as a two and a half- 
party system. Opinions differed on whether the Country party 
had a distinct persona of its own, or whether it was merely a 
satellite of the Liberal party. However, with age the Country 
party has also acquired “‘respectability”. Once it was attacked 
as sectional’; it is now a subject for sophisticated defence by 
academics.? 

With the formation of the D.L.P., the system may now be 
described with impunity as a multi-party one. The story of its 
breakaway from the A.L.P. cannot be told both accurately and 
briefly. The fact that the break occurred is perhaps less sur- 
prising when it is recalled that Australian politics have always 
been much more explicitly “sectarian” than British politics. 
The split was preceded by the appearance of “industrial 
groups” in the trade unions, formed towards the end of the war 
in New South Wales and Victoria to prevent Communist 
domination.* The groups were largely backed by sections of 
the Roman Catholic Church, particularly in Victoria by Arch- 
bishop Mannix of Melbourne. The groups’ activities were 
resented for varying reasons by some non-Communist members 


1F. W. Eggleston, Reflections of an Australian Liberal (Cheshire, 1953). 

*Henry Mayer and Joan Rydon, The Gwydir By-election (Australian 
National University, 1954): Ulrich Ellis, The Country Party, a Political and 
Social History of the Party in New South Wales (Cheshire, 1958). 

5 Mr. B. A. Santamaria, a protégé of Archbishop Mannix, was largely 
instrumental in starting the groups. For an account of the various 
organizations through which Mr. Santamaria has worked and of his 
methods, see: H. W. Arndt and B. A. Santamaria “The Catholic Social 
Movement”, The Australian Journal of Politics and History, Vol. I1, No. 1 
(May, 1957); D. W. Rawson and Susan M. Holtzinger, Politics in Eden- 
Monaro (A.N.U. and Heinemann, 1958): Matthew Vaughan “‘Santamaria 
Revisited”, The Observer (Sydney), 1st November, 1958; “Roman 
_ Voters: Which Party ?”, Sydney Morning Herald, 18th November, 
1950. 
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of the A.L.P. — by those who thought that their methods wer 
too similar to those of the Communists, by those whb objected 
to the preponderantly Catholic influence in them, and by some 
who feared that the groups’ influence would spread from the 
industrial to the political Labour movement and threaten their 
own positions in the A.L.P. The leader of the A.L.P., Dr. Evatt, 
was at first believed to be sympathetic to the groups. But in 
October, 1954, he denounced them as being under “‘outside 
control”, which could be construed as meaning “under 
Catholic domination”. The view of the groups was that this 
attack was intended to be a diversion to safeguard Dr. Evatt’s 
position in the party, weakened by his difficulties before the 
Royal Commission which dealt with ‘“‘the Petrov cage’’. 

The upshot was that, by the time the 1958 federal election 
started, a Democratic Labour party existed in every state 
except Queensland, where there was a corresponding Queens- 
land Labour party. The struggle had been most bitter in 
Victoria where two-thirds of the A.L.P. branches went over to 
the D.L.P. (then the Anti-Communist Labour party), where 
the expelled members of the former executive had managed to 
retain the state A.L.P. funds, and where the D.L.P. is still in 
control of half a dozen trade unions. The 1958 election was the 
first federal election fought all over Australia by the D.L.P., 
although *Anti-Communist Labour” candidates had been run 
in the 1955 federal election in Victoria, South Australia, 
Western Australia and Tasmania. 

To follow the results of the election the complicated 
mechanism of voting should be borne in mind. Voting is com- 
pulsory, so in one way the parties’ task is simplified - they do 
not have to worry about getting out the vote. But the existence 
of preferential voting for the House and a list system of Pro- 
portional Representation for the Senate means that, ina system 
with several parties, each has to try and do two things: it must 
work out how it wants the preferences allocated so as to give it 
the greatest advantage; it must also convey this information 
to those who wish to vote for it. Parties therefore print how to 
vote cards which they distribute at the polling beoths on 
election day and also, sometimes, during the course of the 
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campaign. The how to vote cards reproduce the actual voting 
forms which the elector is required to complete, but also con- 
tain the name of the party issuing the card, details of the various 
candidates’ parties, and preferences numbered according to 
the party pattern. Quite a number of things may go wrong. 
The voter may not get hold of the right card. He may be 
unable to follow the instructions on it, particularly for the 
Senate elections. For these the names are arranged in vertical 
columns, each containing candidates of a particular party. The 
voter may ignore the numbers on the how to vote card and 
simply start filling in his preferences from left to right across 
the voting paper. For this reason a party which draws the left- 
hand position on the Senate ballot paper is thought to gain an 
advantage of something like 2 per cent of the total value. Or 
the voter may omit to indicate his order of preference for all 
candidates; his vote will then be invalid. One of the hardest 
things for many naturalized new Australians to understand is 
that in order to vote anti-Communist they actually have to vote 
for the Communists, although at the end of the Senate ballot 
paper. The fact that one state secretary of a party, who by 
voting day is virtually a walking work of reference on the 
election, never goes to cast his own vote without going through 
the drill of consulting his party’s how to vote card is perhaps 
the most striking comment possible on the intricacy of the 
system. 

The state of the parties before and after the election was 
as follows: 


Party House Senate 
Before After Before After 
( from rst July, 1959) 
Liberal 57 58 
Country 18 19 }30 32 
A.L.P. 47 45 28 26 
D.L.P. (incl. Q.L.P.) — — 2 2 


1 Because of complications arising from some senators being elected for 

than a six-year term, the Liberal-Country party majority over the 

two Labour parties combined until the end of June, 1959 is two. After 
that it will be four. 
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The parties gained the following proportion of votes is for the 
House in 1958. 


Liberal oe o- SE 
Country is -- 98% 
A.L.P. os -- 43% 
D.L.P. or equivalent 9-5% 
Others ie - 


It so happened that there were more retiring A.L.P. senators 
than Government ones, and that therefore with the system of 
P.R. in operation, the Government would have had to poll 
very badly to avoid winning a Senate majority. 

Generally, the main interest in the voting figures was the 
size of the D.L.P. vote in the different states and in its effect 
on the results. As expected, the D.L.P. polled best in Victoria. 
It did not win a single House seat, but it polled an average of 
over 14 per cent of the vote. Its counterpart, the Queensland 
Labour party, also did relatively well with over 10 per cent of 
the vote. However, in New South Wales and South Australia 
the D.L.P. obtained only 5 per cent and 6 per cent respectively. 
It failed narrowly to win a Senate seat in Victoria,) but its 
Tasmanian senator, Senator Cole, was re-elected (helped by 
the D.L.P.’s having drawn the left-hand side of the: Senate 
ballot paper). 

Did the Government owe its win to the existence of the 
D.L.P.? Obviously, to answer this the distribution of D.L.P. 
second preferences must be considered. Under the preferential 
system, if no candidate for a House seat receives an absolute 
majority, the second preferences of the candidate(s) at the foot 
of the poll are distributed until one candidate does achieve an 
absolute majority. Where the Liberal and Country parties 
contest the same seat, they give each other their second 
preferences, and there is very little “leakage”’ (perhaps only 
5 to 10 per cent) to other parties.! The interesting question in 
1958 was the proportion of D.L.P. second preferences that 
the other parties would receive. In spite of the split, would 


1 Sometimes the Country party endorses more than one candidate; it 
is then directed that second preferences should go to another Country 
party candidate. 
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there be solidarity among Labour supporters, at the level of 
second preferences? The A.L.P. was relatively conciliatory on 
this point. In most seats its how to vote cards asked voters to 
give their second preferences to the D.L.P. Even in Victoria, 
where the A.L.P.-D.L.P. rift was widest, this was the A.L.P. 
recommendation in eighteen out of thirty-three seats. The 
Victoria D.L.P. commented, however, that it had been 
allocated A.L.P. second preferences only in those seats where 
the D.L.P. candidate had the smallest chance of winning; 
more generally, A.L.P. recommendations on second preferences 
had little practical value, because in hardly any of the contests 
would the A.L.P. candidate do badly enough for his second 
preferences ever to be distributed. The most dramatic A.L.P. 
bid for D.L.P. second preferences was Dr. Evatt’s offer to 
resign the leadership, if the D.L.P. would give the A.L.P. their 
second preferences. This offer was made a month before 
polling day, just before Dr. Evatt’s extensive election campaign 
was interrupted when he was taken ill with pneumonia. He had 
made a similar offer earlier in the year which, since the 
election was not imminent, failed to attract as much attention. 
The second offer was viewed by some as a brilliant demonstra- 
tion of selflessness. Others thought that it gave too great promi- 
nence to the D.L.P. and amounted to a “confession” by 
Dr. Evatt that he might be unacceptable as leader. 

Although the D.L.P. had concentrated much of its fire on 
the leader, referring to the A.L.P. as “the Evatt Labour party”, 
the offer was rejected. Senator Cole, for the D.L.P., replied 
that there were important differences of principle between the 
two parties, which he listed, irrespective of who the A.L.P. 
leader might be. The A.L.P. also tried to persuade D.L.P. 
voters that unless they gave the A.L.P. their second preferences 
they would in effect be supporting Liberal banking legislation 
(of which they disapproved) and would be blocking future 
A.L.P. social reforms (which they favoured). Thus, at an 
A.L.P. meeting Mr. Calwell, the deputy leader, stressed that 
his D.L.P. opponent at the election, who had nine children, 
would get £425. 6d. more a week under the A.L.P. than under 
a Menzies government. The D.L.P. was adamant, however, 
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and officially refused its second preferences to the A.L.P. all 
over Australia. This did not mean that the D.L.P. recom- 
mendation was followed by all D.L.P. voters, although through- 
out Australia it was observed by about three-quarters of them, 
the proportion being particularly high in Victoria. 

A rough estimate of where the D.L.P. first preference votes 
came from is that nearly three-quarters of them were former 
A.L.P. voters and that rather over a quarter were former 
Liberal and Country party voters. Making this assumption, the 
existence of the D.L.P. probably cost the A.L.P. roughly eight 
seats; if the A.L.P. had never split away, then the Government 
majority of thirty-two in the House would have been only 
about half as great. This is a wise limit for arithmetical specu- 
lation. But, of course, the “D.L.P. effect”? was probably even 
more damaging to the A.L.P. New or uncommitted voters may 
have been repelled by the spectacle of Labour disunity (as at 
the British General Election of 1955), and this probably cut 
down the “normal” swing which usually takes place against 
the party in office. Some normal swing almost certainly 
occurred. For the House of Representatives the Government 
parties’ share of the total vote fell by more than the A.L.P. 
share, 1955-58. Quite apart from the actual D.L.P. vote 
(including second preferences), the swing, Government to 
A.L.P., might have been still greater without the psychological 
effect of Labour disunity. 

During the campaign the parties attempted to influence the 
electors by referring to a number of issues. It is hard to guess 
whether any of these were effective, except in contributing 
over a long period to building up the slowly-changing images 
which electors have of the parties. Differences in policy between 
the major parties are not great. Class bitterness has been 
softened by prosperity and by the advantages of hire-purchase 
under the present system. The battle-ground was certainly 
confused, and over much of the field the Government and the 
A.L.P. failed to come to grips. The Government emphasis was 
on economic development, the unreliability of Labour rule and 
on the threat of Communism. The A.L.P. stressed social services 
and the evils of inflation and unemployment. 
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The main A.L.P. appeal was on internal issues; in particu- 
lar, the electors were invited to put money in their purses. 
Various social services benefits were offered, principally higher 
rates of child endowment and old age pensions, low-interest 
marriage loans and housing loans, and lower taxation on 
household furniture. The cost of travelling to work was also 
to be exempt from income tax. 

The promises were not immoderate. The A.L.P. had two 
broad answers to the charge that the cost would unbalance the 
budget and so prove inflationary. The first was an accounting 
point. In the existing budget some expenditure was charged 
against revenue instead of being treated as capital expenditure, 
so more could be spent on social services without really 
“unbalancing” the budget. The second was that the state of 
the economy called for a little stimulation; therefore, even if a 
small budgetary deficit resulted, the consequences would not 
be inflationary. In essentials this second argument was accepted 
by the Financial Review, not generally regarded as pro-Labour, 
of 23rd October. Certainly in comparison with what it had 
promised at the 1954 election, the A.L.P. might well have been 
astounded at its own moderation in 1958. Although the total 
benefits and concessions offered by the A.L.P. were not large, 
some were obviously open to criticism. For instance, the pro- 
posal to build four-lane highways between the state capitals 
provoked the Liberal comment that at present the road traffic 
between Perth and Adelaide was only about two dozen 
vehicles a day. 

The Liberal party, of course, was in a fortunate position as 
a result of the Labour split. In countries where policy differ- 
ences between parties are relatively slight, promises of 
increased social benefits or of reduced taxation are the conven- 
tional weapons of the Opposition in election campaigns. And 
there is clearly a limit to the counter-promises that can be 
made by a Government long in office because the awkward 
question may be asked — why could the concessions not have 
been made before? True, new Government promises might on 
some occasions be justified by pointing to the likelihood of 
increased prosperity. But in 1958, although Australia’s achieve- 
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ments in production were impressive, balance of payments 
prospects were too unfavourable to support this line of argu- 
ment. However, thanks to Labour disunity, the Government 
parties were happily relieved of the problem, which has so 
perplexed the New Zealand National party at the 1957 
election, whether to make substantial promises or not. They 
said merely that in the past their performance had always 
exceeded their promises, and would do so again, if economic 
conditions allowed: the electors should be warned by the 
example of New Zealand where the Labour party had gained 
office on the strength of election promises, and had then taken 
back in taxation more than they had given in benefits. The 
strength of the Government’s position was shown by a cartoon 
of Menzies and Evatt fishing. While Evatt was using a rod of 
normal size and an abnormally large worm labelled “‘promises”’, 
Menzies, with only a stick and a piece of string, was remarking 
superciliously, “Bait? I don’t need any”.? 

The Government in effect stood on its record of develop- 
ment and on proposals to continue that development. Its 
election theme, “Australia Unlimited”, was chosen many 
months before the campaign began. It was supported by pro- 
duction figures, by details of various construction projects and 
by reference to the confidence in the Government shown by 
recent large foreign investments in Australia. 

The main election themes of the Country party followed 
similar lines. Of course, there was more discussion of country 
needs; for instance in referring to the Government’s 1957 
banking legislation, which had been blocked by Labour in the 
Senate, Country party emphasis was laid on the stimulus 
which the legislation would have given to rural development. 
It was also contended that the party was not sectional in its 
policy, although its activities might be restricted to particular 
areas. Farm products formed a high proportion of Australia’s 
exports, so it was not “sectional” to advocate that farmers’ 
needs should be given special consideration. The party also 


1 Critics of the Government pointed out, however, that although, of 
course, it did not seek to buy votes with promises, it proposed to spend 
exceptionally large amounts on development in Western Australia, a key 
area in the struggle for a majority in the Senate. 
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widely publicized Mr. John McEwen, leader of the party and 
Deputy Prime Minister, who, as Minister for Trade, was 
successfully working for all Australian producers, secondary as 
well as primary. 


[ To be concluded] 





VOTES AT EIGHTEEN? 


N the 12th March the Society held an afternoon Youth 
() Meeting at the Central Hall, Westminster. The main 

feature in the proceedings was a Brains Trust whose 
members were: Baroness Ravensdale, the Rt. Hon. Harold 
Wilson, M.P., James Ramsden, M.P., Douglas Houghton, 
M.P. and Arthur F. Holt, M.P. Sir Stephen King-Hall was 
Question Master. Two thousand young people and eighty-four 
teachers from schools in and around London were present. 
The schools had previously held discussions in order to select 
questions about any aspect of Parliament to be submitted to 
the panel. One of the questions was: ‘‘Why should citizens not 
have the right to vote until they are twenty-one when it is legal 
for them to fight in battle before that age?” 

After the panel had debated this question a vote was taken 
by show of hands in the audience on the proposition as to 
whether the vote should be granted to both sexes at the age of 
eighteen. 

Somewhat to the surprise of the members of the panel the 
motion was defeated by a majority which was estimated as 
being between 2 and 3 to 1. 
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PARLIAMENTARY REFORM 
by H. V. WisEMAN 


WO important reports on Parliament have just been 

published. A Select Committee has recommended 

certain changes in House of Common procedure. The 
Hansard Society has published a survey of suggestions for more 
general parliamentary reform made in the last quarter of a 
century. There are, of course, significant differences: between 
them. The first is an official report on which the House may 
act, possibly in time for the next Parliament; it is narrow in 
scope and concerned only with internal procedure. The second 
is preliminary to a broader project; it is broader in scope but 
makes no recommendations, being intended as a factual 
account of proposals affecting all branches of government. 

Broadly, there are two approaches to the problem of 
Parliament. One is concerned with everything which may 
affect its working as the central point of our governmental 
system. It assumes the continuance of the parliamentary 
cabinet system but is prepared for changes which might 
radically alter its working in practice. The other is concerned 
only with the relatively narrow question of parliamentary 
procedure and is liable to reject even moderate proposals for 
change if they appear even remotely likely to alter the balance 
of power in the Constitution or the traditional functions and 
attitudes of Parliament. 

Some proposals perhaps lie between these two extremes. 
Such is the idea of an extended committee system related to 
departments, specialized and performing a variety of functions 
besides legislation. The relatively radical nature of such 
systems is well illustrated by the statement in the Hansard 
Society Report that “the creation of subordinate assemblies, 


1 Report from the Select Committee on Procedure. House of Commons, 
1gth February, 1959. H.M. Stationery Office. lviii pp. 33. 

Parliamentary Reform. Hansard Society for Parliamentary Government, 
1959- 257 pp. 30s. (plus 2s. postage). 
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which could bring expert opinion to bear on proposed new 
legislation . . . has affinities with other schemes which suggest 
the creation of specialist committees of members of Parliament 
for this purpose”’ (p. 41). Or again, these committees, “‘being 
either regional or functional, . . . might to some small extent 
fulfil the expectations which advocates of devolution claim for 
their own schemes”’, especially if there were joint sessions of 
two or more such committees as G. M. Young has suggested 
(p.60). 

Schemes for an extended committee system, with some other 
matters of internal parliamentary procedure, provide virtually 
the only overlap between the two Reports. We shall therefore 
deal with Chapter III of the Hansard Society Report in 

‘conjunction with the relevant parts of that of the Select 
Committee. ‘Here we comment only that Chapter V, dealing 
with Parliament and the Executive, might have been more 
clearly related to the proposals for specialist committees since 
one aim of the latter is to enable the House to watch the 

’ administration more closelyThe central doctrine of ministerial 
responsibility, as Professor Finer has shown! is not always 

effective to ensure effective answerability to the legislature. 

| Committees would provide a more continuous relationship 
\ between the two arms of government and, as Basil Chubb has 
Temarked,? to object to committees is “‘to say, in effect, that 
ministers must answer to the House of Commons... . by its 
procedure, however inadequate, but not before select com- 
mittees and by more efficient processes . . . that Parliament 
ought not to possess a competent and thorough method of. . . 
satisfying itself. To argue thus is to make a mockery of 
responsible government’”’. 

We may now turn to the topics covered by the Report. 
Chapter I deals with elections and representation, the franchise 
and the constituencies. \Proportional representation, the 


a 1“The individual responsibility of Ministers’. S. E. Finer. Journal of 
“Public Administration. Winter 1956. 
2 The Control of Public Expenditure. Basil Chubb. p. 249. 
3 Additional references: ‘lhe redistribution of seats”. D. Butler. Journal 
of Public Admini stration. Summer 1955. ‘“‘Parliament and Boundary Com- 
missions”. J. T. Craig. Public Law. Spring 1959. 
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alternative vote, prospects for electoral reform are discussed - 
the latter in the contex of a situation where “both major 
parties know that they benefit from the inequalities of the 
present system and will hesitate to upset it” (p. 23). The 
referendum — alien-to our system as Lord Baldwin saw it — is 
briefly mentioned. In view of the statement (p. 1) that “‘the 
elector is usually voting for a fairly detailed programme . . . 
which he will expect to be followed fairly closely when the 
successful party is returned to power” one is a little surprised 


to see no mention of the doctrine of the mandate which was ? 


well debated in 1950 when the Labour Government proceeded 
with iron and steel nationalization. Finally, such questions as 
the number of M.P.s, the personnel of Parliament and election 
expenses are covered in terms familiar to readers of 
Mr. J. F. S. Ross’s books. 

In Chapter IT proposals for fundamental reorganization of 
Parliament are discussed. Functional devolution provides 
strange bedfellows in Churchill and the Webbs. Regional 
devolution is linked with proposals for Home Rule for Scotland 
and Wales and illustrated by Northern Ireland, though 
opinions differ on the merits of the arrangements for the latter. 
Other possible ways of “devolving”? some of the functions of 
Parliament on other bodies include the granting of legislative 
powers to ministers (delegated legislation is discussed in detail 
in Chapter V) ; the reference of all private bills to appropriate 
departments to save legislative time (an experiment not 
attended by considerable success in the U.S. Congress) ; the 
extension of local authority powers. This last is not elaborated; 
it would clearly involve consideration of local government 
reorganization. Two factors govern the feasibility of these 
schemes. Would they work? Would any considerable saving 
of parliamentary time result ? The Report does not attempt its 
own answer. The present writer believes that things have 
changed radically since it was thought worth while to have a 
Speaker’s Conference on Devolution. The special problems of 
Scotland and Wales seem likely to be met by administrative 
rather than legislative devolution and more radical schemes 
are unlikely to receive much serious consideration. 
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Sir Ivor Jennings once remarked that in discussing the 
British system of government one must begin and end with 
parties and say a good deal about them in the middle. 
Chapter IV quotes eminent authority for the essential part 
they play and for the advantages of the two-party system. 
Ramsay Muir’s arguments are reviewed but it is clear from 
other evidence that as in Disraeli’s day, “England dees-not 
love Coalitions” — nor Minority Governments. Nor Ramsay 
“MacDonald’s notion of Parliament as a Council of State, which 
Laski saw as paving the way to one-party government. In 
relation to party organization, recent arguments about disci- 
pline, the whips, the secrecy of party meetings, the possibility 
of more “‘free votes” are set out. Mr. Nigel Nicolson’s People 
and Parliament is reviewed in this context. The inter-connection 
of various problems is well illustrated by the fact that greater 
freedom for back benchers depends not only on party attitudes 
but on parliamentary procedure in relation to e.g., private 
members’ bills and motions. Various suggestions for improve- 
ment here, notably those of Lord Campion, are reviewed. 
Finally, however, “it would seem that the amount and com- 
plexity of the work to be done at Westminster, combined with 
the existence of universal suffrage, make the party system an 
indispensable aspect of today’s political scene”’ (p. 155). 

The problem of ‘‘Parliament and the Executive’’ is con- 
sidered in Chapter V, though, as we have seen, it is also related 
to proposals for an extended committee system. The ever- 
increasing power of the Cabinet has been a central theme in 
all discussions. It is, of course, connected with other features 
of our system, notably parties. The Report deals in detail 
with the Office of Prime Minister (though it does not warn 
against some inaccuracies and misleading generalizations in 
the main authority cited, Carter’s book of that name). Is the 
Prime Minister too powerful? Should he alone decide on 
dissolution ? Is the mode of his selection undemocratic, at least 
when the majority party has no clearly indicated leader? Do 
all Cabinet Ministers see all Cabinet papers and share 
knowledgeably in decision making ? 

This point leads to the organization of the Cabinet and to 
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discussion e.g., of Mr. L. S. Amery’s scheme to separate 
“Policy Ministers” from ‘Departmental Ministers”. Would 
this affect — as was argued when “‘Overlords” were appointed - 
the clarity of ministerial responsibility to the House? Is not 
Sir John Anderson’s (Lord Waverley) scheme for more 
effective use of Cabinet Committees superior — bearing in mind 
Professor Smellie’s warning that a published chart of Cabinet 
organization might be as dangerous as a verbatim report of its 
proceedings? In the end, the collective responsibility of the 
Cabinet is seen as the most vital aspect of executive-legislative 
relations. 

The chapter concludes with a consideration of two specific 
problems, delegated legislation and control of public corpora- 
tions. There is nothing new on these problems but it is con- 
venient to have all the discussions of recent years set out clearly 
and in manageable compass. 

“Parliament and Public Opinion” is the theme of 
Chapter VI. There are, it is suggested, two aspects of this: 
“public opinion must not only accept parliamentary institu- 
tions if they are to be maintained, it can also exercise direct 
influence upon the course of government” (p. 192). The 
Report is concerned primarily with the former. The latter is 
“one of the accepted glories of parliamentary government - 
though what precisely is or influences public opinion is recog- 
nized to be a complicated matter. We are reminded that in 
the 1930s there was considerable criticism of parliamentary 
institutions and doubt whether they should or could be main- 
tained. The point might have been driven home even more by 
reference to an official document which voiced the same 
opinions. Those days have passed. But respect for parlia- 
mentary institutions and those who work them needs constantly 
to be nourished, as the experience of France and the attitude 
of Americans to their Congressmen remind us. And this despite 
the optimism of the 1945-6 Select Committee on Procedure 
as compared with its predecessor in 1931. The Hansard 
Society Report discusses such issues as publicity for Parliament 
(do such programmes as “Any Questions” and ‘Who goes 

? Report of Donoughmore Commission on Ceylon. Cmd. 3131, 1928. 
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home?” enhance its reputation?); the place of radio and 
television — where we are reminded of the controversy about 


| the “fourteen days’ rule” and Boothby’s allegations that the 
_ party machines were interfering with the ordinary programmes 


of the B.B.C. and I.T.V.; the problem of the place of the 
ordinary M.P. when the leaders “hog the air.” 

This chapter also reverts to the question of the member and 
his constituents and, for example, asks what people really feel 
about the institution known as the M.P.’s “‘surgery”’. The case 
for and against full-time professional politicians — also the 
concern of the Select Committee — is argued. Parliamentary 
privilege is discussed for this “seems to run increases in 
members’ pay (dealt with in the following chapter) a close 
second in its ability to make public opinion towards Parlia- 
ment hostile” (p. 208). Finally, the connection between public 
respect for Parliament and questions of reform is made clear”. 
The continuance of this respect, a pre-requisite of parlia- 
mentary government, is not an end and aim that can be 


‘pursued by itself; it is a by-product: something that must 
| depend on the ability of Parliament to discharge its traditional 


functions in continually changing circumstances” (p. 212). 
Chapter VII deals with matters, in addition to M.P.s’ 

pay, which cannot be summarized here. They include 

accommodation in the House, amenities and aids to the dis- 


' charge of M.P.s’ duties. Our legislators are almost the worst 


treated in the world in respect of such things as office accom- 
modation and secretarial assistance. How far does this help to 
keep out many “worthy” men? 

y An Appendix deals with House of Lords reform and is a 
useful summary of material which is available in more detail 
in Bromhead’s study. 

The Report as a whole, which was appropriately referred 
to in the same leading article in which the Manchester Guardian 
discussed the Select Committee’s Report, is manifestly an 
invaluable document, a mine of information for students of 
government and of ideas for the interested general reader - 
though alas! it is available only in photostat copies costing 30s. 


y Manchester Guardian, 13th March, 1959. 
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The bibliography, supplemented by copious footnote references 
is good, as is the detailed index. As the basis for eventual 
recommendations it will long remain essential. A further 
Report, however, as the Foreword recognizes, must await any 
action on the Select Committee’s Report. Before we consider 
this, however, we may refer to Chapter III (Procedure) in the 
Hansard Society’s document. 

Of its seventy pages, no fewer than twenty-three are 
devoted to a detailed consideration of almost everything which 
has ever been said for or against an extended committee 
system. This was also the subject matter of a Memorandum 
presented to the Select Committee by Mr. A. H. Hanson and 
the present writer. The problem requires fuller treatment than 
is possible here. The fundamental point at issue is whether such 
a system could enable Parliament the better to ensure respon- 
sibility to itself for administration and to obtain greater 
knowledge both of departmental work and the minds of 
ministers.| And could it do this without undermining the basic 
principles of ministerial responsibility and committee subor- 
dination to the whole House? Beyond this lie such questions 
as whether committees might function in a “super-party”’ or 
bi-partisan spirit; would they enhance the position of back- 
benchers; should they be purely advisory; (on page 69 the 
reference to Jowett’s proposals might perhaps have been 
explained as involving “local government” administrative 
committees — there has been much confusion here even 
in Mr. Herbert Morrison’s Government and Parliament); is 
alleged abuse of the system in France and the U.S. a final 
argument against Committees which would work here in a very 
different constitutional setting; should these committees 
perform the legislative functions of existing Standing Com- 
mittees; should they deal with delegated legislation; with 
Fstimates and expenditure; do any aspects of government, 
e.g., Foreign Affairs particularly, require committee oversight? 
More than a dozen authorities have given different answers 
to these questions. It is convenient here to note what the 1959 
Select Committee Report has to say. 

Unfortunately it does not amount to very much. The 
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rences ee considered specifically the case for a specialist 
entual f committee on the Colonies. Its principal reason for rejecting 
urther f this by eight votes to six repeats the general case against any 
it any f such committee. It would ultimately aim at controlling rather 
nsider § than criticizing the policy and actions of the departmentand, 
in the J in so doing, would usurp a function which the House itself 
has never attempted to exercise. ‘““Although the House has 
€ are § always maintained the right to criticize the Executive, and, in 
which § the last resort, to withdraw its confidence, it has always been 
nittee F careful not to arrogate to itself any of the Executive power” 
ndum § (pp. xxiv-v and xlviii-li).| The wider proposal for specialized 
n and § committees to observe the working of particular departments 
t than fwas not, as such, discussed. \The Manchester Guardian has 
r such § commented: ‘“‘Certainly we do‘not want the American system 
Spon- § with its interminable hearings. But standing advisory com- 
reater § mittees on major subjects such as defence and foreign and 
ds of § colonial affairs would provide a much-needed focus for back- 
basic f-bench expertise and assist Ministers as well.” Crichel Down 
ubor- | suggests that perhaps other departments might also usefully 
stions § be “watched”. On the other hand, The Times considers that 
y” or | “one of the best’ argued paragraphs in the report is that in 
back- which it turns down the idea of a Specialist Committee on the 
g the § Colonies” and disposes ‘“‘of the absurd [sic] contention that 
been | there was a useful precedent in the Scottish Grand Com- 
‘ative § mittee”.2 The Report considered that, if the need arose, a 
even § Welsh Grand Committee might be tried (p. xxv). 

)3 is To return to the Hansard Society Report, Chapter III 
final next takes up financial procedure. Is there real control over 
very ff Estimates and expenditure ? Is procedure, with the distinction 
ittees § between Committees of Supply and Ways and Means too 
zom- § complicated? Can any weaknesses be remedied by an im- 
with § provement and extension of the work of the Public Accounts 
nent, § and Estimates Committees ? What of Lord Campion’s proposal 
ght? § in 1945 to combine the two? Could such Committee(s) be 
wers § effective if rigidly excluded from consideration of policy ? Can 
1959 § such exclusion be maintained in practice? (A Chairman of 
the $.C.E. has said ‘‘No!’’) Is too much time spent on the 
The 1 Ibid. 2 The Times, 13th March, 1959. 

H 
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Finance Bill? This last point was considered at length by the 
Select Committee and to this we now return (pp. viii-x and 
XXxiii-xxxvii). 

The Committee was faced with the situation that “‘the 
greatest single economy that could be produced in the time 
spent on the floor of the House would be to commit the Finance 
Bill at least in part to a standing committee”’ (p. viii). There 
had been a steady increase in the time spent in the Committee 
of Ways and Means — on the average about seventy hours. A 
memorandum from Mr. David Butler, while recognizing the 
tradition that taxation should be dealt with by the Whole 
House, suggested — and the Committee agreed — that tradition 
ought not to stand in the way of reform. In any case “‘a vote of 
the House will already have been taken on the main headings of 
the Bill, following the debate on the Budget resolutions” 
(p. viii). Detailed discussions might be more effective in a 
smaller committee, while the House would be able to review 
details on the report stage. Reverting to the question of 
tradition, the Committee thought that \“‘if, as a result of the 
increasing complexity of government, the continuance of the 
principle means that certain other only slightly less important 
matters are never even discussed at all, the choice resolves 
itself into a balance of advantage” )(p. viii). The Committee 
left the House to choose between dividing “‘parts” of the 
Finance Bill between the floor and a standing committee or 
entirely between committees. In either case a steering com- 
mittee would allocate “parts” and new clauses. An experiment 
was, initially, recommended; even if only some parts went 
“upstairs” this would be a guide to possible extension of the 
practice. Any time saved should be used for general debates, 
perhaps on private members’ motions. 

So far, the Manchester Guardian has welcomed this as part 
of a general extension of the use of committees.! The Times has 
roundly condemned it as encouraging still further indifference 
to economy.” Surely, however, economy must be seen in 
relation rather to Estimates. He who wills the end must will the 
means. And how often does the House alter taxation proposals ? 

1 Ibid. 2 The Times, 13th March, 1959. 
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On the rare occasions of revolt as with Mr. Neville 
Chamberlain’s National Defence Contribution the House 
would not be precluded from action by the use of standing 
committees. 

To return again to the Hansard Society Report, the next 
main section of Chapter III is concerned with the improve- 
ment of Parliament as a “legislative machine’. Should bills be 
carried over from one session to another? To what extent 
should bills be time-tabled as a general rule, rather than 
exceptionally ? What of the vexed question of the guillotine 
(“vexed”, but not really serious according to Bromhead) ?? 
What of the problem of drafting, not only initially but as the 
bill proceeds? Is sufficient use yet made of standing com- 
mittees after second reading and what of Lord Campion’s 
proposal that larger Standing Committees should take the 
report stage when a sub-committee had completed the detailed 
committee stage? Should standing committees be more 
specialized, as in the U.S. and France — or should their work 
be taken over by the “departmental” committees-discussed 
earlier ? What of the procedure for private bills? 

Finally, there are certain proposals for “‘general procedural 
reforms” — the length of sessions, hours of sitting, length of 
speeches, question time, divisions are all discussed, and a 
number of “procedural miscellanea” - adjournment motions, 
the closure, the “‘count-out’’, pairs, petitions, points of order, 
“urgency motions” are all mentioned. Most of the evidence on 
these matters comes from Select Committee Reports or from 
experienced M.P.s. They are matters which are pre-eminently 
the concern of M.P.s; the outsider is ill-equipped to comment 
and ought not even to pretend that the onlooker sees most of 
the game. We turn, therefore, to those sections of the Report 
of the Select Committee on Procedure, 1959, which have not 
yet been considered. 

The Committee made thirty-seven recommendations and 
considered and rejected eleven other proposals. Those dealing 
with Specialist Committees and the Finance Bill have been dis- 


1“The Guillotine in the House of Commons’’. P. A. Bromhead. Parlia- 
mentary Affairs. Autumn 1958. 
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cussed above; those affecting S.O. No. g (urgency motions) 
are described elsewhere.! Others can be given only brief 
mention. Those accepted include a change in procedure for 
suspending the ten o’clock rule, a review of the practice of 
pairing for sitk~members;~a new form for sanctioning 
“virement”, possible delay for twenty-four hours in raising 
privilege matters, the extension of time for a “‘count”’ from two 
to four minutes, changes in the weekly “Statement of Business”, 
a revision of the order paper, the establishment of a drafting 
committee on standing orders, and the printing of public 
business S.O.s separately from those for private business. Those 
rejected include a suggested right to move amendments with- 
out voting, a reduction in the numbers needed for quorum and 
closure, mechanical voting, proxy voting and a change in 
S.O. No. 105 (the spying of strangers). 

There are suggestions regarding private members’ bills 
(mainly to reduce obstruction), two relating to private bill 
procedure, several on adjournment motions (in particular, a 
relaxation of the rule relating to incidental reference to 
legislation). All these, together with the proposals relating to 
the Finance Bill must be seen in relation to the opinion that any 
saving of time should be used for the extension of general 
debates (Rec. xiii, p. xxix). 

Proposals for a greater use of standing committees are also 
made in this context. Consolidated Fund Bills, bills of major 
constitutional importance and bills where the committee stage 
is a formality should be taken on the floor. “Only in very 
exceptional circumstances should [other] bills be committed 
to a Committee of the Whole House”’ (p. v). Unfortunately only 
tentative suggestions are made to control the course of business 
in standing committees; on the recommendation of a business 
committee the House might fix a day for the report stage and, 
perhaps, indicate the number of sittings, but the committee 
would still settle the order of clauses and amendments and the 
time allotted to each unless there were a guillotine motion. 
The Committee rejected the regular adoption of a “‘time-table” 


1 “Private Members’ Opportunities and Standing Order, No. 9.” 
( This article will appear in the Summer issue of “Parliamentary Affairs’? —Ed.) 
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for bills. There are recommendations regarding the size, 
composition, and procedure of standing committees. The most 
interesting is that “expert” members should be chosen first 
and others added to balance the committee (pp. v-vii). This 
would not provide continuity of specialization as in the U.S. 
Congress — but might it be the thin end of the wedge? 

The Committee rejected any attempt to enable the report 
stage of bills to be taken in standing committee. “It would 
involve a departure from the principle that the Whole House 
assumes responsibility for the details of legislation” (p. x). But 
to increase interest and convenience at both committee and 
report stages it is recommended that the Chair announce in 
advance his selection of amendments under the “Kangaroo” 
procedure, without prejudice to the right of subsequent 
alteration. 

Turning to general debates, while rejecting a time-limit 
for speeches, the Committee hoped that the front benches 
would set an example in the direction of shorter speeches. 
(Half-an-hour is suggested.) They also thought that while the 
Chair should give due weight to the experience and standing 
of Privy Councillors, he should not be bound to call them in 
preference to other members. At the discretion of the Chair, one 
hour during major debates should be set aside for five-minute 
speeches. No count should then be possible and by convention 
members should not “‘intervene’’. Further time could be saved 
by abolishing the requirement of a seconder for certain 
motions and amendments, except on ceremonial occasions. But 
the Committee rejected the practice of the U.S. Congress 
whereby undelivered speeches may be written into the record. 
Nor did they favour advance notice to members likely to be 
called; this might tend to destroy real debate. They welcomed 
the assurance that “Mr. Speaker’s list” was not binding. 

A number of interesting recommendations concern question 
time, when, it appeared, fewer questions were receiving oral 
answers, very largely due to the number and length of 
“supplementaries”. The Committee urged “the House 
generally to be prompt to support Mr. Speaker when he inter- 
venes .. . or when a member endeavours to use question time 
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for the purpose of giving information rather than seeking it”, 
Ministers and back-benchers should be concise in their 
answers and questions. Privy Councillors should have only equal 
rights with others in being called to ask supplementaries. The 
number of oral questions allowed to a member each day should 
be reduced from three to two and not more than twenty-one 
days’ notice (excluding recesses) be permitted — to avoid more 
recent questions being crowded out by “stale” ones. Prime 
Minister’s questions should be answered at 3.15 p.m. on 
Tuesdays and Thursdays in the hope that more would receive 
oral answers. The Committee rejected a suggestion that any 
one department should answer not more than thirty questions 
each day; “staler’’ questions might receive oral answers to the 
exclusion of “more recent and topical” ones. 

In comparison with the Finance Bill, Supply and Estimates 
produce little suggestion for change. The need to spread Supply 
Days more evenly over the year is in part met by a proposal 
to give the Opposition a fixed number of days before the 
Estimates are presented, provided they surrender an equal 
number of “allotted” days. The scope of debate on supple- 
mentary Estimates should be extended to allow discussion of 
the policy underlying the main Estimate. But the Committee 
was unable to suggest means for a closer and more detailed 
examination of Estimates. They accept that a Committee of 
the Whole House is no longer capable of such examination but 
reject the suggestion of the Clerk of the House for greater use 
of ad hoc committees. Nothing, apparently, can be done except 
to give the Estimates Committee “‘every encouragement and 
facility that it is within the power of the House to grant” 
(p. xxiv). 

We have left until now the question of morning sittings 
because it is closely related to arguments about full-time 
service in the House. The virtual impossibility of ministers’ 
attending, interference with members’ outside interests, thin 
attendances (bad for the prestige of the House), the extra 
burdens on departments even if only junior ministers appeared 
— all these were adduced against the proposal. Moreover, with 
two mornings devoted to standing committees, Friday morn- 
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ing already occupied, and Monday morning inconvenient, 
only Wednesday morning remained. In any event business 
would have to be limited to private members’ debates and 
perhaps some types of “prayers”. Even with such limitations 
the Committee rejected (on a party division) the proposal, 
despite the plea that it would “stake a claim for the private 
member at a time of day and under conditions which make it 
very unlikely that any Government would want to steal it for 
its own business” (p. xli). Nor would they accept a com- 
promise proposal to try Wednesday mornings “as an experi- 
ment”. Commenting on this, the Manchester Guardian admitted 
that the arguments were evenly balanced, but continued: 
“it is surely an anachronism that Parliament should start 
work in the middle of the afternoon and then sit until the early 
hours’’. 

In a subsequent discussion, Labour members protested 
against the tendency to divide members into “whole-time 
Parliamentarians” and “those with outside interests” — the 
latter being supposed to make contributions “of especial 
interest”, the former being regarded as “second class” 
members. Why should the formers’ “convenience be given 
extra consideration”, with the implication that “the daily 
routine work should be confined to perhaps 250 ‘whole-time’ 
members”? The Committee agreed unanimously “that the 
claims of the House must be always paramount and that, 
therefore, the business of the House, and the duties which 
membership imposes upon all who are elected to Parliament, 
must always take precedence over all other demands upon a 
member’s time”’. But they were content to record a difference 
of opinion about “full-time service”, while stating that these 
considerations ‘“‘played no part in the general recommenda- 
tions for meeting our main aim in removing as much detail as is 
practicable from the floor of the House, and in revising 
procedure so as to give it a more modern and business-like 
aspect while paying due respect to tradition” (p. iv). 

The concluding paragraph of the Report shows awareness 
of the limited nature of its proposals. ““Too much . . . cannot 
be expected.” Attendance must often be required when no 
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chance to speak is likely. “Apart from listening to debate, 
Members have always spent and should spend a considerable 
proportion of their time in private discussion in the lobbies 
away from the formal atmosphere of the House and its com. 
mittees. It is time thus spent that has built up the corporate 
spirit of the House over the centuries; and if it were not so, 
the House of Commons would have become an institution 
weaker in body and poorer in spirit” (p. xxviii). 

Future criticism may very well start from The Economist's 
comment that “while most of its proposals are sensible in 
detail and may provide some occupational therapy for the 
frustrated back-bencher, it avoids or skates over some of the 
more fundamental problems”.! Citing as examples the 
rejection of specialized committees (even the rejected proposals 
were woefully timid in their fear of “‘control” rather than 
“criticism’’) and the failure to suggest adequate examination 
of Estimates, the article gives “‘two cheers for effort instead 
of three for important accomplishment”. Finally, “without 
fundamental reforms governments will still get away with 
more than they should”’. 

We are back with the wider issues raised in the Hansard 
Society Report. Given party discipline, elections in the nature 
of plebiscites, prospects of office, tight-knit programmes 
demanding Cabinet supremacy, and the fact that the Opposi- 
tion may become the Government; given back-benchers who 
(for the most part) see the powers of the legislature vis-a-vis the 
executive in this context, could one expect more from a House 
of Commons Select Committee? Do not most M.P.s rejoice 
“when governments get away with more than they should”, 
at least if it is their Government? 


1 The Economist, 21st March, 1959. 
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An Introduction to the Procedure of the House of 
Commons. Lord Campion. Third edition. Macmillan. 
xxii-+350 pp. 24s. 

For this new edition of the late Lord Campion’s standard 
work, first published thirty-one years ago, the task of revision 
has been undertaken by Mr. Charles Gordon and Mr. David 
Pring, Senior Clerks of the House of Commons. 

The new edition follows the 1957 revision of Erskine May, 
on which it is based. The general structure of the text has not 
been altered, but amendments have been made to take account 
of changes in the rules and practice of procedure, and some 
new illustrations and examples have been substituted for old. 
Two new titles, one of them Bryce’s American Commonwealth, 
have been added to the list of authorities. Some of the new 
material, notably that on the half-hour adjournment, is a little 
sketchy, but in general not only the text, but also the statistical 
tables showing the distribution of the time of the House, have 
been brought well up to date. In these tables the use of the 
“day” as a unit of measurement is maintained; it would be 
helpful if we could be clearly told just how a “day” is calculated, 
and if we could have some explanation of the method of treat- 
ment of periods after ten o’clock. It seems rather odd to read 
that the time spent on the adjournment motion at the end of 
each day worked out, on an average, at seven days per session 
in 1945-55. To be really adequate, statistical tables showing 
the use of time ought perhaps, if based on “days”, to take 
account only of time before ten o’clock, and to show the use 
of time after ten o’clock separately. 

It is hard to imagine how the background of procedure 
could be more clearly and succinctly described than in the 
magnificent first chapter. The descriptions of the processes 
with private legislation, taxation and appropriation are also 
particularly successful. The whole book, as an authoritative 
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but readable exposition of the rules and practices of procedure, 
has an obvious value, at least for the initiates who are already 
familiar with the general nature of the rules. 

But for the outsider, the person knowing nothing at all 
about the working of Parliament and desiring enlightenment, 
the main body of the book is likely to be disappointing because 
of its rather unimaginative failure to look at its subject from 
the outside. The novice, on reading it, must have difficulty in 
distinguishing the wood from the trees. It would be unfair to 
criticize the book for failing to evaluate political realities; this 
is not its purpose. But within the realm of procedure, even 
from the technical and descriptive standpoint, much detailed 
information is provided which is of very limited use, and many 
questions which an enquirer ought to ask are left untouched 
or not explicitly answered. 

Thus we learn that prorogation does not affect impeach- 
ment proceedings, and half a page is devoted to the rules for 
“accelerating” the date to which Parliament stands prorogued 
at the end of a session. The fact that for some years past 
prorogation has never been for more than a weekend in any 
case is only indicated, without emphasis, on another page. 
The book abounds in material of this sort which tends to 
confuse the untutored reader, who might be excused for wish- 
ing that some of the very technical points were tucked away 
in footnotes in small type. 

The thirty-five page chapter on “finance in the House of 
Commons’’, for all its great merits as a description of the rules, 
includes barely half a page on the Estimates Committee and 
no real indication of the way that committee works or of the 
sort of inquiries that it makes. We are told that an amendment 
to a Vote is normally used as “‘a peg for criticism’’ of general 


policy, but the real purpose of Supply debates might with | 
advantage be more forcibly emphasized. We should perhaps | 


not look in a book of this type for a description such as Sir Alan 
Herbert’s in Independent Member of the beginning of a full-dress 
debate: “The Chief Whip and the Clerks do some ritual 
mumbling together. For some reason — known to few — the 
House is going into Committee of Supply’’; but it must be 
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admitted that Sir Alan’s picture here tells us something 
important about procedure which we might well not learn 
from Lord Campion unless we knew it already. 

There is a full table to show the earliest times at which a 
parliamentary question can be answered according to the time 
when it is handed in, but the ministers’ rota for answering is 
merely mentioned without details or explanation, and its 
effects are ignored. When we come to the committal of bills, 
we learn that “Bills of first-class constitutional importance” 
always, and “small non-contentious Bills” generally, are 
“removed from the Standing Committees, to which they would 
otherwise go, by an Order made in pursuance of $.0.No.38” ; 
quite apart from the grammatical ambiguity in the term “an 
Order’’, this statement of the practice is scarcely adequate. 
There is nothing about the frequent changes among the twenty 
supposedly “permanent” members of each Standing Com- 
mittee; we are not told which members (viz. back-benchers of 
all parties) are eligible for membership of the Chairmen’s 
panel; the fact that private members’ bills are normally given 
precedence in one of the Standing Committees is only men- 
tioned obliquely. 

Many other instances could be mentioned of cases in which 
the book is unhelpful to beginners in the study of procedure. 
Though its value to the already-initiated is immense, its title 
is perhaps scarcely appropriate. PETER BROMHEAD 


The British Political System. André Mathiot. Translated 
from the French by Jennifer S. Hines. The Hogarth Press. 
352 pp. 30s. 

The French edition of this book, written by a French 
political scientist for French readers, was first published in 
1955; for the English edition a few minor changes have been 
made so as to take account of developments since the original 
French text was first written. 

The author presents a very general picture of the British 
political scene, and in particular suggests that the British 
voters are not to be pitied for having effectively only two 
parties to choose between at general elections. He clearly 
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shows how a general election allows the people to choose the 
Prime Minister and Government who are to hold executive 
power for the ensuing few years, and he indicates the advan- 
tage of the system, in the shape of stable government. Naturally 
enough, he is much concerned with the effects of the power to 
dissolve Parliament in the event of a hostile vote in the 
Commons, and with the practical operation of party discipline, 
He is at the same time concerned to show how a British 
Government refrains from exercising its power tyrannically, 
and must always be ready in the House of Commons to meet 
the criticism of the Opposition, to defend and justify its policies, 
and to make concessions. He refers constantly, also, to the 
sensitivity of British Governments to public opinion. 

The assessment of the importance of public opinion would 
have been improved by more explicit recognition of its inherent 
complexity, and by more detailed attention to the various 
means, inside and outside Parliament, by which the different 
elements of opinion work upon the Government. The author 
does indeed show how interest groups act upon ministers, both 
directly and through the medium of sympathetic members of 
Parliament, but his picture would have been more complete 
if he had dealt more fully with such topics as the rdéle of the 
specialized party committees. On one specific and important 
matter — legislation — Professor Mathiot makes it clear that in 
practice the Government can always secure the passage of 
every one of its bills in a form acceptable to itself, but that 
nevertheless it often accepts proposals for amendment and 
occasionally withdraws a whole bill. But he pays little attention 
to the committee stage in the two Houses of Parliament, and 
in his very brief mention of the standing committees he presents 
a picture which could easily be misleading. He rather over- 
emphasizes their independence, and he seems to imply that, 
as in the French Fourth Republic, ministers do not belong to 
standing committees. 

The book ends with useful short chapters on the judiciary, 
the administrative system and the liberties of the subject. This 
last theme is fundamental to Professor Mathiot’s whole inter- 
pretation of British politics, whose essentially democratic 
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character he attributes above all to our enthusiasm for personal 
freedom in all its aspects. 

This assessment of British politics by a Frenchman is very 
welcome. Although the author’s approach leads him to be 
particularly interested in those aspects which differ most from 
the régime des partis in France, it is a pity, from the English 
reader’s point of view, that he does not make explicit com- 
parisons. 

The translator has been so successful that it would be easy 
to read this work without perceiving that it is a translation 
at all. PETER BROMHEAD 


Government Administration in New Zealand. R. J. 
Polaschek. Published for New Zealand Institute of Public 
Administration by Oxford University Press. 324 pp. 35s. 


Mr. Polaschek has written the first book devoted wholly to 
the history, organization, and problems of New Zealand’s 
national administration. It is in three parts. The first deals 
with the organization of the administrative services. There is a 
very lively history of the administration in the country’s first 
decades. Then comes an account of administrative history from 
1876 to 1957; this is far too brief, so that the useful interpreta- 
tion of phases is overwhelmed by the detailed chronicle of 
changes. A table showing the size of the civil service at different 
periods would have been useful. Mr. Polaschek then considers 
whether public services should be provided by departments 
directly under ministerial control or by public corporations 
more independent of the politicians, and gives some interesting 
comments on New Zealand’s experiments. He concludes this 
part by considering the number, size, and co-ordination of 
departments (in 1957 there were forty-one departments 
grouped — not always logically — under sixteen ministers) ; his 
remarks would have been more forceful if he had given a table 
showing the size of each department. It is most unfortunate 
that he gives no account of how departments are organized. 

The second part deals with the civil service. There are two 
chapters on its history. Mr. Polaschek describes very well the 
mixed motives of cabinets and M.P.s, who have wanted, some- 
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times simultaneously, to achieve incompatible aims: an efficient 
service, a cheap service, a service subject to political patronage, 
































freedom for politicians from the importunity of electors seeking B mz 
posts for themselves or others, ministerial control of expendi- § Si: 
ture, ministerial freedom from the responsibility of rejecting § alt 
or accepting claims for higher salaries. . . . In 1912 the present § ca 
system of control was established: responsibility for the recruit- § su 
ment, training, promotion, and payment of civil servants rests F be 
primarily with the Public Service Commission, which is 

appointed by the government but not subordinate to any § se 
minister. But, as Mr. Polaschek shows very clearly, this § th 
principle is subverted by reason of constitutional requirements, J or 





administrative convenience, and political necessity. After dis- ce 
cussing some of the Commission’s tasks he concludes this part § fa 
with some radical proposals for reforming the organization and § O 
activities of the Commission and of the other agencies impinging Fd 
on its work. la 
In the third part Mr. Polaschek considers ministerial § m 
responsibility, Treasury, parliamentary, and judicial control, § tc 
public criticisms of the civil service, the public activities of } w 
civil servants, and the ethos of public service. His chapter on § le 
“Politician and Public Servant” is a well-illustrated account 
of the curious triangular love-hate relationship between politi- } i 
cians, officials, and the public. It shows how the activities and 
personalities of officials are brought into party warfare and 
how ministers sometimes disown and denigrate officials for 
whom they are constitutionally responsible or to whom they 
have, by legislation, assigned tasks which they should have 
performed themselves. Readers of Parliamentary Affairs will 
probably find it the most interesting chapter of this book. 
PeTER CAMPBELL 
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Cabinet Government. Sir Ivor Jennings. 3rd_ edition. 
Cambridge University Press, 1959. 587 pp. 60s. — 
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Sir Ivor Jennings’s standard work is too well-known for a 
general description of its scope or method to be necessary. As 
Mr. David Butler has pointed out there is a danger in the ( 
method in that “the more distant past, is, in Britain at least, 
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much better documented than the last few years and this can 
induce a tendency to lean too much on precedents that time 
may have made irrelevant’’. Although as Mr. Butler indicates, 
Sir Ivor is too adept to fall into the trap of antiquarianism and 
although his statements about current constitutional practice 
can probably not be bettered, the effort of trying to keep the 
subject up-to-date without altering the basic framework of a 
book published originally in 1936 imposes a certain strain. 

For instance, Sir Ivor nowhere asks himself what the con- 
sequences for the position of ministers may be as a result of 
the participation of Britain in new forms of international 
organization. Can we fully understand the réle of the Chan- 
cellor of the Exchequer in recent years without alluding to the 
fact that he has been inter alia chairman of the Council of 
O.E.E.C.? Is it not surprising that although a chapter is 
devoted to the methods by which economic policy is formu- 
lated and controlled there is no word of the rather elaborate 
machinery through which it has been co-ordinated with regard 
to its international aspects. From Sir Ivor’s treatment one 
would never gather that Britain is in any sense less sovereign, 
less autonomous in the making of decisions than in 1936. 

On defence, it is true that Sir Ivor is aware that something 
important has been going on. He points out that a permanent 
chairman for the Chiefs of Staff Committee was provided in 
1955 ‘because of the increase of work involved in international 
defence organizations like Nato”. And it is not his fault that 
his book went to press before the further changes in the central 
organization for defence were set out in Cmnd. 476 of July 
1958. Nor in the historical treatment of the subject was he 
able to use Mr. John Ehrman’s important Cabinet Government 
and War, though it is less understandable in view of his dis- 
quisition on the military and the civil power that his bio- 
graphical-bibliographical appendix omits Lord Beaverbrook’s 
Men and Power published in 1956. 

The great matters of war and peace are not of course Sir 
Ivor’s strong suits; British political science tends to concentrate 
on the domestic and Sir Ivor is no exception. It is impossible 
to believe that a serious study of the documentation now avail- 
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able for the inter-war period could really leave one with the 
view that “collective security” was an alternative to armaments 
and alliances, or that the Labour party in trying to pursue the 
one without the other was pursuing an attainable objective, 
still less that in 1933-34 a rearmament programme would have 
assured ‘“‘the failure of collective security’. On a more recent 
episode in our foreign policy, but a no less controversial one 
— Suez — Sir Ivor is so torn between his own obvious dislike 
of the Government’s policy and his knowledge of the support 
it had in the country — public opinion polls are incidentally 
beyond Sir Ivor’s horizon — that he manages to contradict 
himself in successive sentences: ‘There were’’, he writes, 
“immediate protests from the Opposition and a strongly 
adverse opinion developed outside. That opinion was by no 
means unanimous, and indeed if a referendum had been taken 
the Government might have had a majority.”” Again, he is 
convinced despite official denials that it was public opinion at 
home and abroad that “diverted” British policy; but since no 
sources are quoted and since there is no reason to believe that 
Sir Ivor had access to particular information about the 
Cabinet’s thinking, it could be argued that he ought to warn 
his readers that this is only a hypothesis. 

It may of course be that the method of accumulating 
diverse testimonies leads to the possibility of self-contradiction 
even on points more central to the author’s interest. Thus in 
a footnote on page 24 dealing with the situation after the fall of 
the Chamberlain government, he says that “there is no evi- 
dence that the Labour Party would have objected to Lord 
Halifax” as the new Prime Minister. But on page 27, he says of 
the Labour leaders that “they were not prepared to serve 
under Mr. Chamberlain or any of the ‘men of Munich’ ”’, and 
it would be hard to believe that Lord Halifax would not be 
included under the “men of Munich’’. Indeed we now have 
the evidence of Sir John Wheeler-Bennett’s King George VI that 
the Labour objections were fundamental. 

One obvious requirement for this kind of book is that the 
author should be above political partisanship; on the whole 
Sir Ivor comes well out of this test. But there is one surprising 
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lapse: He writes “In 1945 the Conservatives decided to have 
another Khaki election on a stale register in order to ‘cash in’ 
on Mr. Winston Churchill’s personal popularity and the 
nation’s gratitude to him’’. It seems extraordinary that he 
does not point out that the issue in favour of an election had 
been decided by the refusal of the Labour party to agree to 
carry on the coalition until the end of the war against Japan, 
which then of course, looked like going on much longer. If the 
pport § coalition were not to continue, then Mr. Churchill had as 
tally § weighty reasons for preferring June as the Labour party may 
adict — have had for preferring October. At any rate fairness to the 
rites, § reader would have demanded that he should be referred to the 
ongly § discussion and documentation given in Vol. VI of Sir Winston 
yy no § Churchill’s The Second World War. 

taken None of these criticisms means that the book as a whole is 
he is § any less indispensable to the student or that we shall not all 
on at § look forward to the promised third volume of Sir Ivor’s trilogy 
ce no § on the Constitution. But we must hope that the authority that 
that J Sir Ivor’s writings have will not continue for ever to give them 
; the | amonopoly status. It is surely time that some British scholar of 
warn — ayounger generation took a fresh look at “cabinet government” 
not as a Victorian legacy but as the instrument through which 
ating § a diminished Britain has to cope with the novel problems of 
ction § the second half of the twentieth century. 
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evi. | Why Democracies Fail. A critical evaluation of the causes 


Leo of modern dictatorships. Norman L. Stamps. University 
of Notre Dame Press, 1958. xxvi-++182 pp. $5.00. 


This agreeably printed and bound little book may be 
commended to students of parliamentary government both as 
a useful survey of the literature dealing with the democratic 
crisis in Europe and as displaying the presuppositions with 
which some Americans wrestle today. After an introduction by 
F, A. Hermens, the noted critic of P.R., and preliminary 
chapters on the historical background of European constitu- 
tionalism, the volume proceeds to a fairly comprehensive 
review of the several explanations — economic, political, social 
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and psychological — that have been given for the overthrow of 
parliamentary democracies in the past thirty years. On the 
face of it, as the preface declares, the inquiry is directed more 
to the practice than to the theory of democracy or dictatorship; 
yet, “as a matter of fact’”’ (to use the author’s most recurrent 
phrase), the analysis of the perils facing democracy inevitably 
brings one to the consideration of certain of the requisites for 
successful democratic government. It is at this point that there 
appear some of dilemmas or difficulties in much American 
thinking on the subject, and about which some comment may 
be made. 

As already observed, the book, despite its broad title, deal 
entirely with European parliamentary failures — a limitation 
that makes it suitable for notice by the journal of the Hansard 
Society. One consequence of this restricted view — flattering as 
it may be to devotees of parliamentary government — is that 
the “political” explanations of democratic failure (Chapter IV: 
The Empirical Causes of Dictatorship and Chapter V: The 
Constitutional Interpretation) are considered primarily with 
reference to success in adopting or failure in adapting British 
parliamentary features. Now it may be true that Europe's 
experience with variations on the British theme provides all 
that needs to be known about the hazards facing democracy 
on other continents; but this conclusion should be argued 
rather than assumed. There is, for example, but incidental 
reference to Latin America’s failure with the U.S. model of 
government, and that occurs at the end of a footnote (p. 33 
where it is remarked that presidential government has lacked 
a fair trial south of the Rio Grande — a comment that could 
equally be made of parliamentary government in eastern and 
central Europe. One is left with the unhappy inference that 
there is nothing to be learned from North or South American 
experience, an unhappy inference because it implies that the 
new leader of the “free world,” despite the ballyhoo about 
administrative technical aid, cannot safely offer its distinctive 
political solution to those troubled countries that have or may 
come under its influence and guidance. 

Yet those who consider parliamentary government as the 
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soundest form of democracy can take little comfort from 
American reluctance to urge presidential-congressional govern- 
ment as worthy of imitation. The reasons for this begin to 
appear in the last two chapters (Chapter IX: The Nature of 
Democracy, and Chapter X: The Future of Democracy). 
When at last one meets the question, Can American experience 
be transplanted to Europe ?, the author is not speaking of the 
constitutional system, which is never analysed as is the British, 
he is referring to ““American capitalism” which in accordance 
with the cult of the day is regarded as something unique and 
non-communicable. And this turns out to be in some curious 
deal § fashion the critical issue. Dr. Stamps is clearly no economic 
tation § determinist of the Marxist school, as his citations of Burke, the 
nsard § moral law, and theological pronouncements show, but he is 
ingas § evidently imbued with the economic determinism of the new 
s that § American conservative. The status of private property 
rIV:§ apparently produces the great dilemma for an American. If 
- The § parliamentary government is ineffective, as often under a 
with § multi-party system, in procuring needed economic reforms, 
ritish § disaster in the form of dictatorship follows; if parliamentary 
‘ope’s § government is effective, as in Britain, economic planning 
es all (“creeping socialism,” in terms of political propaganda) may 
cracy § lead to totalitarianism, hence his animadversions on British 
gued § politics (pp. 143-44, 171, etc.). This leaves the American 
ental § system as, if not the ideal one, at least the sole stable one 
lel of § because of its guarantees of property rights and displays clearly 
. 33) § the great American doubt about other countries which either 
icked § do not have the right economic and social basis for democracy 
could § or do not wish to have it. The author, it will be seen, not only 
1 and § exemplifies the persistence of the Lockean tradition in America, 









































that § but the continued tendency to equate a particular economic 
rican § era with the ultimate in democracy. 
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ctive | The Work of the Queen. Dermot Morrah. William Kimber, 
may 1958. 191 pp. 21s. 






Mr. Morrah is Arundel Herald Extraordinary and has 
evidently written this book as a reply to recent criticisms of 
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some features of royal behaviour. The Monarchy itself is such 
a satisfactory type of leadership that neither critics nor 
defenders raise any fundamental objections to it. But both agree 
that the Crown must steadily adapt itself to changes in the 
pattern of British society and in the form of the Commonwealth, 

What, then, has all the fuss been about? The criticisms can 
be reduced to one or two points. The Queen is young and 
attractive, but in thirty years’ time she will have to rely more 
definitely on positive qualities of personality. If the present 
excessive and unthinking adulation is allowed to continue 
there are dangers. The public may react and become bored or, 
with a less admirable monarch, too much fan-club enthusiasm 
may give way to revulsion. To this general argument, there 
have been added specific recommendations that the Queen 
should speak more naturally and informally, and mix with 
more representative groups so that she becomes known as a 
person rather than as an exciting but vague abstraction. 

These suggestions are so legitimate that, even allowing for 
provocative wording and for splash-treatment by the press 
(Mr. Muggeridge’s original article in the New Statesman for 
22nd October, 1955, received little notice), there seem to be 
deeper feelings at stake than the points themselves would merit. 
Perhaps the basic issue, as Mr. Morrah asserts, is not what the 
Queen does but what she is. To those who think on rational 
and empirical lines, the Queen is an important public servant, 
and her conduct can be discussed. To a courtier and an idealist 
like Mr. Morrah the Queen is to her people ‘“‘the embodiment 
of their tradition and their future, the focus of their aspiration, 
the symbol of their unity, their universal representative”, 
(p. 33) and, by implication, she may vary her conduct but 
public discussion is to be deprecated. 

It seems likely that the Crown means different things to 
different sections of the community. Mr. Hoggart, dealing 
with the north of England, says the Monarchy “as an institu- 
tion . . . is scarcely thought of by the working classes; they are 
not royalist by principle. Nor do most harbour resentment 
against it, they have little heat. They either ignore it, or if they 
are interested, this interest is for what can be translated into 
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the personal.”? The Crown is obviously right to catch and 
foster this personal interest, but success may not always be as 
easy as the Court would wish. In the descriptions of specimen 
visits (to Winchester and Worcestershire), it becomes evident 
that royal visitors meet almost exclusively those who, as 
Mr. Morrah puts it, “have arrived”. The Queen stops to have 
a word with the private, the artisan, or the mother with her 
child, but always under the auspices of their betters. The 
people who are preponderantly concerned and who really get 
satisfaction are the lords lieutenant, mayors and councillors, 
directors and boards of management, judges, bishops, and field 
officers. The whole episode is a tribute to their leadership, to 
the rightness of the system which has such Top People; and 
the speech which the Queen reads at the end is addressed to 
them and based on material they have supplied. 

Mr. Morrah agrees that all this, and what he refers to as 
“the growing appetite for honours” (p. 155) may be regretted, 
but what are the alternatives? If the Queen visits a city she is 
the guest of the officials and must be guided by them and see 
only the show pieces and persons they regard as suitable. It 
would invite controversy if the Queen, in visiting a diocese, 
called on the curate struggling in a slum parish rather than 
on the bishop in his cathedral. Yet there are signs of some 
changes of emphasis. ‘“The Queen has lately begun a study of 
the state school system” and has delivered her first speech 
without notes (p. 108). 

Mr. Morrah’s book is weak on the constitutional side (he 
makes such a surprising error as the statement that Peel won 
the election of 1834-5 and remained in office) but it gives a 
good account of the Queen’s duties as the Court sees them. It 
leaves the impression that some of the recent suggestions have 
been adopted and that the process of adaptation is by no means 
at an end. Joun P. MAckInTOsH 


The King’s War. 1641-1647. C. V. Wedgwood. Collins, 1958; 
703 pp. 4-16 illustrations. 35s. 

Miss Wedgwood is one of the very few living British his- 

1 R. Hoggart, The Uses of Literacy, Penguin Edition, p. 86. 
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torians to have achieved “best seller”’ status without sacrificing 
her standards of scholarship and integrity. Her latest book is 
in some ways her best since The Thirty Years War; military 
history — in the broadest:sense — is perhaps Miss Wedgwood’s 
strongest suit. However the history of England from December 
1641 to January 1647 is far more than the story of the Great 
Civil War; it is as a general and not as a military history that 
this book should be judged. 

During these years the pre-war system of English govern- 
ment had largely disintegrated. King and Parliament both 
had to improvise more or less new administrative systems to 
serve their respective needs, in particular to raise money. On 
the parliamentarian side the method of government by com- 
mittees is of particular interest to all students of parliamentary 
government in general, whether or not they are specialists in 
English seventeenth-century history. But without having read 
the more specialized works (by Notestein, Hexter, Pennington 
and Roots, Everitt, and others), to which Miss Wedgwood 
pays full acknowledgement, they will get a rather hazy picture 
of how this system was built up and how well it worked. This 
is perhaps less a criticism of Miss Wedgwood than an illustra- 
tion of a difficulty confronting all historians, who are writing 
anything more general than a monograph or learned article: 
it can be more misleading to go into something in some, but 
not great, detail than in no detail at all. The explanation of 
the way in which officials were paid (p. 197) is so summarized 
as to be rather unclear; if it was worth mentioning, it perhaps 
deserved more than eight lines. 

The main ground on which this book has been criticized 
arises largely from the method which Miss Wedgwood has 
deliberately adopted. She describes events very much in the 
order in which they actually happened; as in real life, things 
come crowding thick and fast one on top of another, pell mell 
in no clear order. This means that a very large number of 
different topics are treated in each chapter, and that few 
consecutive pages are normally devoted to any one of them. This 
may in a sense be “truer to life” than in histories where the 
writer steps back from events, and presents them to the reader 
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after having imposed some kind of pattern on them. It is the 
old problem of the wood and the trees. 

In practice of course Miss Wedgwood does impose a 
pattern: a very sensible and just one for the most part it is. The 
inadequacy of Charles I as a strategist and as a statesman is 
brilliantly and repeatedly demonstrated, but without any tire- 
some repetition or over-emphasis; though the reader is left to 
arrive at his own conclusion, in this case it is pretty well 
inescapable! The powerful, and in many respects unfortunate, 
influence of Irish and Scottish affairs on events in England has 
never been shown more effectively. Quiet but again effective 
emphasis is laid on the English Civil War as a struggle within 
the traditional ruling class, which gave the less privileged 
classes cause first to wonder, and later to challenge the whole 
established social and political order. 

Readers must be prepared to accept Miss Wedgwood’s 
method; and if interested in the new system of government 
brought into being by Pym and his successors on the parli- 
mentarian side, to supplement what she says with the works 
of other writers. With these provisos, this is a book which will 
edify as well as entertain a great many people to whom most 
reputable contemporary historical writing is virtually a terra 
incognita. G. E. AYLMER 


The House is Sitting. Arthur Baker. Blandford. 264 pp. 18s. 


Recent events have emphasized that the question of the 
relations between Parliament and Press, far from slumbering 
peacefully in textbooks of constitutional history, is still a live, 
important issue. Mr. Arthur Baker’s book is of interest on that 
account alone, for the author spent nearly thirty-seven years 
of his life in the Press Gallery of the House of Commons, and 
was Chief of The Times Parliamentary Staff from 1934 to 1955- 
Apart from this intrinsic merit, moreover, these memoirs 
commend themselves to the reader on several other grounds. 

During his span of duty, the author acquired a very con- 
siderable intimate knowledge of personalities, customs and 
events at Westminster. This precious experience is exploited 
most advantageously in his authoritative reminiscences of the 
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little-known routine of the Press Gallery, both in times of peace 
and under the makeshift conditions of war. But it also enables 
him to comment freely and at length on extremely familiar 
persons and occasions without appearing banal or repetitive, 
Mr. Baker’s account of the Abdication, for example, is based 
on his personal acquaintance with Stanley Baldwin, whom he 
twice visited in retirement at Astley Hall. Then there were his 
frequent calls at No. 10, Downing Street in 1932, when 
Ramsay Macdonald confided to him his growing fears about 
Germany’s rearmament programme. A variety of intimate 
revelations such as these hold the reader’s attention. 

It is clear that Mr. Baker’s sense of humour never deserted 
him throughout the troubled, somewhat grim period which he 
describes. The story of how the stationmaster at Great Mis- 
senden sometimes received an anxious telephone call from the 
home of a distinguished commuter, asking him to “hold the 
train for a minute or two,” is particularly well told. The text 
as a whole is enlivened by a liberal sprinkling of similar 
anecdotes, and by a ready grasp of the humorous side of both 
the political and the newspaper worlds. 

For many readers, however, the principal merit of these 
entertaining, unpretentious reminiscences will be found in the 
author’s keen appreciation of both the romance and the 
responsibilities of his duties as a parliamentary journalist. 
Besides being a professional looker-on, he felt that the Press 
Gallery was an integral part of the House of Commons. This 
conviction enables him to set down his memoirs in a confident, 
affectionate manner, and also gives a certain unity and sense 
of purpose to what would otherwise be a miscellany of personal 
impressions on a very wide, and not necessarily interrelated, 
range of topics. D. MENHENNET 


Small-town Politics: a study of political life in Glossop. 
A. H. Birch. Clarendon Press: Oxford University Press. 

199 pp. 25s. 
In the early 1920s British university students reading 
politics were usually encouraged to familiarize themselves with 
the writings of Graham Wallas and Walter Lippmann. In 
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spite of this early exposure to the exciting views of men sharply 
aware of the everyday realities of party politics and propa- 
ganda, the empirical study of political behaviour was almost 
completely neglected in this country for a further thirty 
years. Only in the past few years have there been new stirrings. 
Ten to fifteen years after publication British scholars became 
aware of the work of Professor Lazarsfeld and his colleagues 
in the United States and similar studies, closely based on 
American models, were undertaken here. Dr. Birch’s book, 
however, goes well beyond mere imitation and opens up, both 
for the academic and for the professional politician, several 
new perspectives in the analysis and description of British 
politics. 

His book is the outcome of a co-operative venture started 
in 1953 by the Department of Government in the University 
of Manchester. Their central concern was to throw some light 
on the local bases of party support, both in local and national 
politics, and to this end they drew on a variety of sources — files 
of the local newspaper, extensive interviews with the town’s 


- public figures, attendance at meetings of the Borough Council, 


the political parties and the local voluntary associations, 
and the findings of two sample surveys — one carried out 
among the total Glossop electorate and the other among local 
members of the three political parties. 

Inevitably part of the material is of limited application and 
only relevant to communities sharing the peculiarities of 
Glossop — a small, comparatively isolated community, largely 
shaped in its nineteenth century origins by a paternalistic 
Roman Catholic autocrat (the twelfth Duke of Norfolk), by 
two or three large Anglican millowners, and by half-a-dozen 
smaller Methodist millowners. Its industrial and civic heyday 
occupied the half century preceding the end of the First World 
War and for most of the inter-war years, the town, heavily 
dependent on cotton, was a depressed area, looking to the 
central government for the means of survival and to local 
shopkeepers, artisans and school masters for political leader- 
ship. The great families have disappeared and the more able 
boys from the local grammar school have gone to seek posts 
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and advancement in other parts of the country. Their places 
in the town’s hierarchy have been taken by managerial 
organization men who have come from outside the town’s 
geographical boundaries and who largely remain outside its 
social, cultural and political life. 

Perhaps the most stimulating section of the book is Chapter 
Six, “The Politics of the Unpolitical”’ — i.e., the politics of the 
great majority of adults who do not belong to a party, do not 
attend political meetings, and rarely make any public declara- 
tion of their political beliefs. Here the author grapples with a 
phenomenon found in many other constituencies — although 
the Labour party is seen by most electors as the party of the 
working class yet roughly one-third of all working class adults 
steadily vote for Conservative parliamentary candidates. It has 
been suggested that these deviants are very largely those 
members of the working class who, when asked to describe the 
social class to which they belong, describe themselves as 
middle class. This was not true in Glossop. There, of all 
manual workers who considered themselves to be middle class, 
44 per cent voted Conservative at the 1951 General Election, 
but 36 per cent voted Labour. An alternative suggestion put 
forward by the author is that in the north-west generally 
working class religion and politics are still closely linked by 
sentiments that were acquired at least a generation ago. In its 
early days the Labour party drew much of its support in the 
north-west from the more radical Nonconformists and from 
Irish immigrants, and in consequence it was opposed by 
Anglicans. Certainly, in Glossop as late as 1951, in a three- 
cornered fight, half of the industrial working class which 
described itself as Anglican gave 54 per cent of their votes to 
the Conservative candidate; and the Roman Catholic and 
Nonconformist half gave 58 per cent of their votes to Labour. 
These figures certainly lend support to the author’s very acute 
hypothesis; but one would have liked much more information 
about the 40 per cent of industrial Anglican voters who 
supported Labour and about the 30 per cent of industrial 
Nonconformist voters who supported the Conservative candi- 
date. The small total sample in the Glossop enquiry does not 
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places rmit much detailed cross-analysis of the data. One can only 
gerial hope that before the next General Election Dr. Birch and his 
own’s § colleagues will be given sufficient financial support to extend 
de its § the very stimulating work they have started. 





Mark ABRAMS, 
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of the Dear Sir, 

idults Many of the statements made about electoral systems in Australia by 

It has Dr. Lionel H. Laing in his otherwise excellent article (““The Transplanta- 
t tion of the British Parliament” Parliamentary Affairs, Autumn 1958) are 


those either misleading in impression or incorrect in fact. In describing 
ye the Tasmanian experience with the Hare system of proportional representa- 
tion (called the Hare-Clark system in Tasmania) Dr. Laing conveys 
es as erroneous impressions on the operation of the system, which he describes 
of all with such terms as “‘election anomalies” and “ludicrous results”. In my 
cl opinion these slurs are quite unwarranted. 
ae Evidence contrary to the views and attitudes of Dr. Laing is large. 
ction, For example, in 1957 a Select Committee of the Tasmanian House of 
n put Assembly endorsed the Hare-Clark system most emphatically and stated 
that the merits of the system were “overwhelming”. This committee, 
erally consisting of members of both parties and appointed to study electoral 
-d by reform, unanimously urged the retention of P.R. after reviewing the 
In its whole question of electoral systems for more than a year. For improving 
the Hare-Clark system the Select Committee emphasized the desirability 
n the of electing an odd number of members per electorate. The Committee’s 
from recommendation of seven-member electorates, instead of the then pre- 
db vailing six-member ones, was adopted early in December 1958 
Y The Hare-Clark system, says the report of the Select Committee, “‘has 
hree- provided the Tasmanian elector with a wider freedom of choice and a 
vhich more effective vote than any other method of parliamentary election in 


the world”. To one accustomed to the fairness and scientific soundness 


tes to of Tasmania’s P.R. system it is the single-member district system with 

and plurality voting which seem ‘‘anomalous” and “ludicrous” and subject 
bour. to grave faults such as gerrymandering and distorted representation. 
May I help to clarify some specific points in Dr. Laing’s article: 

acute 1. Dr. Laing claims that the Australian Country party “habitually 

ation gets a bigger percentage of seats than votes” because of exchanging its 

whe No. 2 preferences with the Liberal party (p. 416). Yet he offers no proof 


2 or reason why preferential voting should help the Country party more 
strial than any other party. 

andi- If the Country party obtains a larger percentage of seats than votes, 
this does not normally result from preferential voting but from the fact 
(2) that electorates in rural areas usually have smaller enrolments and 


s not 
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(6) that the Country party generally contests only those seats which 
has a very good chance of winning. Interestingly, in Queensland, the onhj 
Australian State with first-past-the-post voting for State elections, 
Country party is stronger than in any other State. In Tasmania,whe 
P.R. is used, the Country party has not been able to get established. 

2. Dr. Laing states that if the majority party elects a Speaker in th 
Tasmanian House of Assembly in the event of the parties being divide 
15-15 in parliamentary seats it may “add a member by replacement 
the next on its list” (p. 417). This is not correct. Any replacement for # 
Speaker is not the “‘next on the list” but the person chosen by recounting 
the ballot-papers which elected the Speaker. 

3. Dr. Laing describes the Tasmanian method of filling ca 
vacancies as “ludicrous” (p. 417), but scarcely gives any reasons for 
claim. If one wishes to describe this Tasmanian plan in terms of val 
judgments the adjectives more in accordance with the facts would 
“ingenious” or “‘thoroughly democratic”. This system provides that # 
seat of the vacating member shall be filled by a recount of the balle 
papers which elected the original member. This practice thus ass 
that the voters who chose the original member shall necessarily chog 
his successor. 

4. Dr. Laing writes that one “waits a week while the ballots are bei 
tallied” (p. 417). This is misleading. Counting the Tasmanian P, 
ballots requires, on an average, about six hours, not one week. The lap 
of five days between polling on Saturday and conducting the scrutiny of 
the following Thursday is caused by the time allowed for postal 
absentee votes (cast away from one’s normal polling station) to rea¢ 
the elector’s constitutency for counting. The delay in completing # 


count is caused, therefore, not by P.R. tallying requirements but by th 
extremely generous provisions for postal and absentee voting whi¢ 
prevail throughout Australia. Indeed, in Australian federal elections ey 
greater time is allowed for absentee and postal votes to reach the ho 
electorate. 


Yours sincerely, 
George Howatt. 


Research Scholar, Department of Political Science 
University of Tasmania, Australia 


NOTE 

Parliamentary Affairs publishes articles on the subject of th 
institution of parliamentary democracy. Publication of a 
article in Parliamentary Affairs does not commit the Soci 
to the support of any opinions in the article. Contribution 
to this quarterly should be typed and sent with stampeg 
and addressed envelope to the Editor, Parliamentary Affai 
79/80, Petty France, London, S.W.1. 








